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Disclaimer 

 

Team ProBono India has made all efforts to summarize the cases from original 

cases retrieved from AIR, SCC, Manupatra and other leadings databases. For 

some cases, team has tried to summarize cases from the available sources as 

they could not find original ones. 



 

 

 

FOREWORD 

 

“Good actions give strength to ourselves and inspire good actions in others.” 

- Plato 

 

The World is perpetually in forward transition. Humans have been evolving and will continue 

to evolve in the face of any challenge, as seen in the year 2020 (Courtesy COVID -19 

Pandemic). Mankind has endured and will continue to endure, for it’s in our nature to evolve, 

adapt, innovate and eventually excel. The legal arena is no exception to this.  

 

“Equality in the eyes of Law”, to ensure humanity prevails and justice to the oppressed and 

weakest is not denied. In places where rationale was found to be inadequate, it was the voices 

of various communities that reverberated through the masses and such inhumane norms that 

were in existence for several centuries were repudiated. The foundations of our diverse country 

are inscribed in the proclamation of togetherness in times of distress, oppression and denial of 

justice, thereby ensuring the constitutional guarantee and consciousness. In this regard, Non-

Governmental Organisations have been the spokespersons and messiahs for the oppressed, 

poor and weak, in ensuring not only justice but also Government policies and programs are 

judiciously framed based on equitable and justifiable allocation of resources for the 

emancipation of the downtrodden and oppressed.  

 

This 21st century has been recognised to be the era of NGOs by the Former UN Secretary 

General, Kofi Annan himself, who states that “NGOs play an effective role in promoting and 

protecting human rights and fundamental freedoms in society”. Their contribution creates a 

new diplomacy, where NGOs, people from across nations, international organizations and 

governments come together to pursue an objective of promotion of human rights and 

humanitarian standards. This Case Compilation Series by ProBono India is a novel effort not 

only in the promotion and promulgation of human rights and humanitarian standards but also 

upholding the concept of social justice. They operate, organize, manage, support and run 

programs, activities and works at regional, national, international levels to keep with the 



requirements and operational capability of the organization, as the cause of delivering justice 

is paramount. 

 

The theme of this case compilation discerns the importance of the work of NGOs. It gives me 

great joy to witness the arduous efforts of the team in applying their legal acumen for 

preserving, promoting and promulgating social justice within the available judicial framework. 

As a matter of fact, it is with great pride and honour that Tamil Nadu Dr. Ambedkar Law 

University has collaborated with Probono India to render this compilation, which is both a 

delightful read and provides valuable insight to the legal community. The sensibility and 

humane approach with which this edition of Case Compilation has been published will 

immensely shape the physical, mental and intellectual growth of all legal luminaries and 

students by paving way for innovative contours of research for those who are in the quest for 

knowledge.  

 

The commendable work of the team including 22 participants across the nation from esteemed 

universities and colleges under the guidance of faculty coordinators viz., Dr. D. Bhuvaneswari 

(Director of Under Graduate studies and Head of Department for International Law and 

Organisations, TNDALU) and Dr. KalpeshKumar L. Gupta (Founder, ProBono India) have 

produced exemplary work with qualitative analysis. I express my hearty wishes to the team and 

wish them the best of luck for their future endeavours. I extend my warm wishes to the readers 

who will certainly benefit from this compilation.  

 

In the last couple decades, I have observed the endeavours taken in the legal field. It is a 

dynamic field and it always has something new to offer. In my experience in working with 

various law colleges and universities, it has always been a pleasure to work with the bright new 

minds of the younger generations. To sum up, in the words of the father of the Nation “The 

best way to find yourself, is to lose yourself in the service of others”, this Case Compilation 

Series by ProBono India is truly a gem in the treasury of legal case studies. 

 

 

Prof. (Dr) N. S. Santhosh Kumar 

Vice Chancellor,  

The Tamil Nadu Dr. Ambedkar Law University, Chennai 

 



 

 

PREFACE 

“Strength is the product of struggle; you must do what others don’t, to achieve what others 

won’t.” 

– Henry Rollins 

Inexorable circumstances and patent acceptances have been the pragmatism for the near past 

meaning in a sense, either hindrance or the gallantry of Covid. The Covid-19 pandemic lurking 

out with such intensity has impacted almost every aspect of human life. Though all of it, 

humanity continues to undergo a tumultuous journey of patience, self-discovery and 

perseverance to blaze through the challenges. Change is the only constant as Lord Krishna 

utters, the very nature of man is to persevere and progress despite the hurdles posed to humanity 

for better or for sloppier. The Vision of the Constitution to transform the society has been 

shouldered by such groups of idealistic institutions, organizations and individuals’ that instill 

hope for a better tomorrow as the effervescent Indian Constitution embellishes for an 

egalitarian society on the bedrock of Social and Economic justice. 

Virtuously voluntary by nature, the role of Non-Governmental Organizations (NGO) holds a 

significant place in our society as it has laid the foundation to attain sustainable developmental 

Goals as enshrined by the programmes, policies and legislations of the Governments. Above 

all, aesthetic is the nature of service as and when it brings ‘Substantive equality’ among all and 

making justice accessible to every individual by addressing issues like poverty alleviation, 

casteism and discrimination, women rights, child labour, rural development, environmental 

issues etc. They have been able to carve a niche for themselves by affronting to transform the 

concept justice even amidst these trying times. Despite the organizational challenges faced by 

NGOs, their objective is crystal clear i.e., passionately responding to the inflexible system and 

creating a strong leadership to provide access to justice to everyone, this objective serves as a 

vital catalyst for social transformation. 

This case compilation series is the result of likeminded people coming together for a shared 

purpose of adoration and diligent administration of justice. This Compilation on Selected 



Cases Initiated by NGOs & Association highlights the role played by NGO’s in bringing 

social transformation so that it results in egalitarian society as enshrined in the Constitution. 

Dr. Kalpeshkumar L Gupta (Founder, ProBono India) is the harbinger behind this 

commendable work of Case Compilation with contributions from volunteers across the 

country. 

It was Dr. B. R. Ambedkar, who emphasized that: “We must make our political democracy a 

social democracy as well. Political democracy cannot last unless there lies at the base of social 

democracy. What does social democracy mean? It means a way of life which recognizes liberty, 

equality and fraternity as the principles of life.” Staying true to these teachings it was an 

absolute pleasure collaborating with Dr. Kalpeshkumar in putting together this case 

compilation series with emphasis on the attainment of substantial equality by recognizing and 

eliminating all forms of discrimination. It is an honor to present all with this series an 

exceptionally talented and motivated team, consisting of volunteers from across the country:  

1. Adith Vijay Karthik (KLE Law College, Bangalore) 

2. Aswin Kumar D (NUALS, Kochi) 

3. Bharath Gowda B. R. (KLE Law College, Bangalore) 

4. Dhruv K (KLE Law College, Bangalore) 

5. Himanshu M. Mendhe (RTMNU’s Dr. BACL (main branch), Nagpur) 

6. V. Kamalapriya (Dr. Ambedkar Law University, Chennai) 

7. Krithikaa Suresh (School of Excellence in Law, TNDALU, Chennai) 

8. S. Lavanya (Dr. Ambedkar Law University, Chennai) 

9. Mahalakshmi S (Dr. Ambedkar Law University, Chennai) 

10. M. K. Mrudula (School of Excellence in Law, TNDALU, Chennai) 

11. B. Parvathavarthinie (Dr. Ambedkar Law University, Chennai) 

12. Pooja Lakshmi (Bennet University, Greater Noida) 

13. Simi Varghese Tharakan (Mar Gregorios College of Law, Thiruvananthapuram) 

14. Snigdha Agarwal (IMS Law College, Noida) 

15. Sripriya T (Dr. Ambedkar Law University, Chennai) 

16. Susamkritha S (School of Excellence in Law, TNDALU, Chennai) 

17. U. Swaathi Shree (School of Excellence in Law, TNDALU, Chennai) 

18. Tanya Shroff (KLE Law College, Bangalore) 

19. Thilagavathi (School of Excellence in Law, TNDALU, Chennai) 



20. Vishnu Bandarupalli (NALSAR University of Law, Hyderabad) 

21. Yash Patil (Bharati Vidyapeeth New Law College, Pune) 
 

Overcoming the challenges along the way, with the arduous efforts put in by our small team, 

endless support from Dr. Kalpeshkumar and equipped with the motto of Martin Luther King, 

“We are caught in an inescapable network of mutuality, tied in a single garment of destiny.” I 

am grateful for every milestone we have achieved together as a unit.  

We hope our efforts inspire you! 

 

On behalf of the Team ProBono India, 

Dr. D. Bhuvaneswari 

Associate Professor, Director i/c, School of Excellence in Law, 

Head, Dept. of International Law and Organization 

(Faculty Coordinator) 
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CASE NO. 1  
 

INDIAN YOUNG LAWYER ASSOCIATION & ORS.  

V. 

 STATE OF KERALA & ORS. 

(2019) 11 SCC 1 

ENTRY OF WOMEN INTO THE SABARIMALA TEMPLE 

CASE 
 

 

ABSTRACT 
 

The following is the case summary of the judgment pronounced by the apex court in Indian 

Young Lawyers Association & Ors. v. State of Kerala & Ors. popularly known as the 

Sabarimala Case based on the writ petition filed by NGO in the year 2006 leading to a new 

perception on gender equality and religious practice exclusively expounded by the judges with 

a rationale that breathed life into the feminist jurisprudence and transformative 

constitutionalism. The ruling lifted the age-old ban on entry of women belonging to 

menstruating age group in the famous Sabarimala temple of Lord Ayyappa in Kerala. Such 

restrictive dogmatic practices have violated the fundamental right to religion and equality as 

guaranteed by the Indian Constitution. Ironically, the judgement attracted nation-wide uproar 

from those who felt it is an unwarranted encroachment to the religious freedom (or) as a threat 

to secular character of the Indian Constitution. But in India such freedom means something 

other than the separation of religion and State, where the State maintains a principled distance 

from all religions (or) that it entails a three-way balancing of religious freedom, celebratory 

neutrality and reformatory justice. 

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition (Civil) No. 373 of 2006 

Jurisdiction : The Supreme Court of India 

Case Decided On : September 28, 2018 

Judges : 

Justice Dipak Misra, Justice A. M. Khanwilkar, Justice 

Rohinton Fali Nariman, Justice Dr. D.Y. Chandrachud, 

Justice Indu Malhotra 
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Legal Provisions Involved : 

Constitution of India, Arts 14, 15, 17, 25, 26, 290-A; 

Kerala Hindu Places of Public Worship (Authorization of 

Entry) Rules, 1965, Rule 3(b); 

International Covenant on Civil and Political Rights 

(ICCPR), Article 26, 18(3); 

Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW), Article 2 and 

3; 

International Covenant on Economic, Social and Cultural 

Rights (ICESCR), Article 2 (2) 

Case Summary Prepared By : 
Mahalakshmi S 

The Tamil Nadu Dr. Ambedkar Law University, Chennai 

 

2. BRIEF FACTS OF THE CASE 

Parties 
 

An organization called Indian Young Lawyers Association including six women filed a case in 

the year 2006 through Public Interest Litigation before the Hon’ble Supreme Court of India 

dealing with important aspect mainly concerning entry of women in Sabarimala temple. There 

were many issues raised by the petitioner the respondent state. Initially, the Petitioner known 

by the name, S Mahendra filed a plea in Kerala High Court seeking a ban on women’s exclusion 

of entry to the temple. In its verdict of 1991, The Court observed that “Such restriction of 

women entry is not violative of Article 15, 25 and 26 of the Indian Constitution and even the 

provisions of Hindu Place of Public Worship Act, 1965.”  

 

Factual 
 

As a matter of fact, Sabarimala temple, devoted to Lord Ayyappan who is also known as the 

Dharma Sastha. The temple is situated in the Periyar tiger reserve in the Western ghats 

mountain ranges in the district of Pathanamthitta in Kerala. Believing that the lord here is in 

the celibate form and those who believe in Lord Ayyappa offer prayers in which it is expected 

to follow a strict vratham over a period of 41 days with a set of practices. As per the Hindu 

traditions, women cannot be allowed to be a part of this pilgrimage due to their physiological 

features considering them weak and impure. As rightly said by Dr. B R Ambedkar, that the 

“Issue is not about entry, but equality” concerning Dalits temple entry. Likewise, in the instant 

case, the restrictive practice pertaining in religious place is a practice without reasonableness 

thereby demanding equality under the Rule of Law. 
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Procedural 
 

In September 2018, following the NGO’s writ petition, a five-judge bench of Supreme Court 

allowed the entry of women of all ages into the shrine. The state government sought time in 

order to implement the verdict. In February 2019, the apex court reserves verdict on review 

pleas. In November 2019, the same court refers to larger seven-judge bench for re-examining 

various religious issues, including entry of women into Sabarimala temple. Eventually, a Five-

judge bench gives 3:2 majority verdict pending the review pleas. Thus, the fate of the dictum 

is yet to be decided. 

 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether the exclusionary practice against the female gender amounts to 

“discrimination”? Whether this leads to violation of Articles 14, 15, and 17? 

II. Whether such practice is an “essential religious practice” under Article 25 and based 

on it can a religious institution assert a claim on the right to manage its own affairs in 

the matters of religion? 

III. Whether Ayyappa temple has a denominational character and, if so, is it permissible 

on the part of a ‘religious denomination’ managed by a statutory board and financed 

under Article 290-A of the Constitution of India out of the Consolidated Fund of Kerala 

and Tamil Nadu to indulge in such practices abridging constitutional principles/ 

morality embedded in Articles 14, 15(3), 39(a) and 51-A(e)?  

IV. Does Rule 3 of the Kerala Hindu Places of Public Worship (Authorization of Entry) 

Rules permit ‘religious denomination’ to ban entry of women between the ages of 10 

to 50 years?  If it does then, is it violation of Article 14 and 15(1) of the constitution 

by prohibiting entry of women on the ground of sex? 

 
4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

With regard to the claims put forth, it was argued by the petitioner that exclusionary practice 

results in discrimination against women as a class. Petitioner also emphasized on ‘impact test’ 

articulated in Bennett Coleman and Co. & Ors. v. Union of India & Ors. and said that this 

discrimination is only on the ground of sex because the biological feature of menstruation 

emanates from the characteristics of particular sex. 

Thus, the said customary practice violates:  
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o Article 15 due to discrimination based on sex and because the Sabarimala temple is a 

public place, it also violates Art 15(2)(b).  

o Article 14 because the classification lacks a constitutional object and without 

intelligible differentia. 

o Article 17 which is available against state and non-state, because such prohibition in 

public place is a direct form of untouchability. 

o Article 21 of constitution because it cast a stigma on the women as they are polluted. 

Right to worship is available to both men and women. This right could not be diluted by 

the state mainly for providing social reform or welfare under Art 25(2)(b). Thus,  

o Such exclusionary or customary practice which is codified in Rule 3(b) of Rules of 

1965 and the notification issued by the statutory body does not comply the tests of 

Article 14, 15 and 21. Petitioner contended that Act of 1965 passed to achieve the goals 

enshrined in Art 25(2)(b) as a measure of social reform and Act of 1965 contains no 

such provision which prohibit a women of specific age limit to enter into public temple. 

o Hence, rule 3(b) of 1965 Rules is ultra vires the act of 1965 insofar as it bars the entry 

in the public temple on the basis of sex. 

Besides these, the Petitioner acclaimed that the temple is not a religious denomination as  

o There is only a slight difference in rituals and ceremonies which does not make a 

separate religious denomination under Article 26.  

o Even if we suppose that devotees or followers of Lord Ayyappa form a religious 

denomination, their rights under Art 26(b) should be subject to Art 25(2)(b).  

o Mainly devotees of Lord Ayyappa constitute a Religious denomination, the restriction 

on the women is not an essential religious practice and temple falls under the term other 

authority as per Art 290-A and shall respect the supreme (or) grand norm of our nation. 

 

Respondent 

 

As a response to the claims, the Respondent primarily contended that the expressions of Art 25 

cannot be strictly interpreted in specific manner to overlook the custom which is an essential 

part of religion. Eventually, there are no violations to the constitutional provisions because:  

o Art 25(2)(b) have no importance here because there is no total ban and no such ban at 

other temples of lord Ayyappa, so classification has a reasonable nexus with the object 

sought to be achieved, which is mainly to preserve the identity and manifestation of the 

Lord Ayyappa as a Naishtik Brahmachari. 



5 
 

o Respondent stressed that this practice is continuous, time immemorial and interrupted 

so it becomes usage and custom which is pre constitutional as per to Article 13(3)(b). 

o Also, Article 26 is only subject to public order, morality and health and not to other 

provisions of part III, so fundamental right of religious denomination is not subject to 

Article 14 or 15. The restriction is not resulted in derogation because its only object is 

to protect the manifestation and form of deity which is scared as an essential practice.  

o Respondent said that the main object of Article 17 is not met here as no such caste based 

is practised at temple and the erstwhile prohibited act is attached to Dalits in particular. 

o Respondent responded that devotees of Lord Ayyappa constitute a religious 

denomination under Article 26 as they follow Ayyappa Dharma with devotees as 

Ayyappans and Malikapurams as already held by the Kerala High Court as dictum in 

rem.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The legal provisions are eminent in analysis of this case which are profoundly found in 

international and national legislations. The following are the significant relatable provisions or 

documents of this case law: 

I. Chiefly prominent provisions concerned are in the Constitution of India. The concerned 

scheme promotes the idea that “everyone is equal before God and no one has the right 

to bar people from practicing religion in their own way” as the fundamental statement 

at law. Provisions favouring women like Art 25(1),14 and 15(1). Provisions favouring 

temple administration like Article 26 and Rule 3(b) framed by the government under 

the authority of Kerala Hindu (place of worship Authorization of entry act), 1965.  

Other significant ones like: 

o Mainly the Preamble of UN Charter and as Bardo Fassbender, an International scholar 

emphatically connotes the UN Charter as “Charter of community of Nations” where an 

individual or a woman right is read in its spirit and object.  

o The Convention on the Elimination of All Forms of Discrimination against Women 

particularly concerning a human right on the right to profess religion is universal as 

every human is entitled to a choice where an opportunity and a right to pray and practice 

a religion is exemplified.  
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o The Universal Declaration of Human Rights and the other International Convention of 

Civil and Political Right mandates that every individual has freedom of religion without 

any discrimination.  

 

6. JUDGEMENT IN BRIEF 
 

Ratio Decidendi 

II. Unreasonable discrimination under Article 14, 15 and 25 

In the judgement, Justice DY Chandrachud stated that restricting only women from the 

right to worship signifies the subordination of women. The exclusionary practice which 

is based on ‘physiological factors’ that are non-religious in nature and women cannot 

keep the ‘vrutham’ and take part in the pilgrimage is to stigmatize and stereotype them 

and therefore is a form of social discrimination. The reason because menstrual cycle for 

their exclusion is unconstitutional. Emphatically, Justice Mishra declared any rule 

which differentiates and undermines women’s dignity shall be struck down as violative 

of Article 14 and 15. Also, the judges holding the majority opinion considered this 

exclusion of women as discriminatory under Article 25 which equally grants freedom 

to all the people irrespective of their sex, “right to freely practise religion”.  
 

III. Broadening the ambit of Article 17  

Article 17 proscribes untouchability in any form and the exclusion of women from 

religious places and practices because they menstruate. The approach held by the judges 

broadens the ambit of Article 17 stressing that the Constitution should not be an 

instrument of gender bias. 
 

IV. Religious Practice shall be “Constitutional and Essential and Moral” 

With respect to celibacy, J. Chandrachud’s view was that if a practice of religion is 

essential to a religion, it rules out the process of testing the practice for Constitutional 

morality. This could lead to the perpetuation of an immoral and unconstitutional 

practice to exist in the name of religious freedom. Thus, it is more important that “the 

test instead of considering whether the practice is essential or not, it should consider 

whether the practice is constitutional or not”.   
 

V. Religious Practice does not lead to custom under Article 13(3) and is not a religious 

denomination under Article 26 

Judiciary found that there is no scriptural or textual evidence shown to back up this 
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practice as it is witnessed only since 1950 and cannot be called as the ageless practice 

running since time immemorial, and it is not possible to say that the very character of 

Hinduism would be changed if women were to be allowed entry into Sabarimala and 

cannot be held as an “essential religious practice”. The Sabarimala temple’s public 

character allowing all irrespective of any faith can go and worship and even at other 

temples devoted to Lord Ayappa where the prohibition of women does not apply led 

the two judges to hold that it does not constitute a separate “denomination” under 

Article 26.  Misra CJI and Khanwilkar J. then held that the fundamental rights chapter 

applies to the Temple as it is governed by a statutory body i.e., the Devaswom Board. 

It gets state funding under Article 290-A of the Constitution. 
 

VI. Kerala Hindu Places of Public Worship (Authorization of Entry) Act, 1965 

prohibits discrimination against “any class of Hindus” 

Rule 3 of the Kerala Hindu Places of Public Worship (Authorization of Entry) 1965 

have been found in direct contradiction with the proviso of its parent act. Section 3 of 

the 1965 Act prohibits discrimination against “any class” of Hindus. Therefore, rule 

3(b) of the said act is ultra vires with the Kerala Hindu Places of Public Worship 

(Authorization of Entry) Act, 1965. Mainly, any parent act before delegating shall sine 

qua non comply the Indian constitution. 
 

Henceforth, on the September 28, 2018, the Court delivered its discretion in this case by 4:1 

majority which held that the restriction of women in Sabarimala temple is unconstitutional as 

it violated Articles 14, 15, 19(1), 21, and 25(1) and struck down Rule 3(b) of the Kerala Hindu 

Places of Public Worship (Authorization of Entry) Rules, 1965. The Supreme Court has 

allowed entry of women of all age groups to the Sabarimala temple, and held that “Devotion 

cannot be subjected to Gender Discrimination.” 

 

Obiter Dicta 
 

In this case, the Court opined thus: 

As a matter of faith, court says that the Worship has two elements with the worshipper, and the 

worshipped. The right to worship cannot be claimed in the absence of the deity in the particular 

form in which he has manifested himself. Such a relationship and expression of devotion cannot 

be circumscribed by dogmatic notions of biological or physiological factors arising out of rigid 

socio-cultural attitudes which do not meet the constitutionally prescribed tests. 
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Dissenting opinion of J. Indu Malhotra 

She observed that equality doctrine enshrine under Article 14 does not override the 

fundamental right under Article 26. Issue of what constitute an essential religious practice is 

for the religious community to decide. Follower of Lord Ayyappa constitute a separate 

religious denomination because they follow Ayyappa Dharma and they have identifiable set of 

belief, customs and usage and code of conduct which is practised by them since time 

immemorial and is an essential part of their religion. Any interference with the same would 

conflict with their right guaranteed by Article 25(1) to worship Lord Ayyappa in the form of a 

Naishtik Brahmachari. Article 17 is relatable only to caste or Dalits but not to any class of 

women historically. Constitutional Morality in a secular polity implying harmonization of the 

Fundamental Rights.  

 

7. COMMENTARY 
 

Altogether the law interpreted under this case is a good law. Unfortunately, a judgement cannot 

be made absolutely effectual unless it is wholeheartedly accepted or executed in the interest of 

and by the stakeholders (mainly, women). Mere appreciation of the decision will yield no 

results unless implemented practically. But the rationale decision is for the welfare of human-

ship. Though the decision is appreciated legally and socially by many, some vital group’s 

concern is on the thorny (or) negative implication of this dictum on the religion and concerned 

feelings in the secular India and see this as the judicial overreach or papism or judiciopapism. 

Like there exists law beyond all men, there exists too nature beyond all the laws but only the 

schema of representation is different. Thus, the disturbing enquiry here could be, “What will 

the effect of this Dictum if the egregor of women admits the facts otherwise without 

considering their legal rights? Will it be considered as a waiver of those rights? Will it affect 

the dictum’s jurisprudential value? In India, Whether the court should appease the parties or 

the justice?”. The answer to these queries will contain the real spirit of this Judgement in a 

Secular India. Therefore, it is the Attitude of any stakeholder in a given case that matters. It 

can be positive or negative but is subject to reformation based on the circumstantial needs.  

Faith decides the fate of this dictum with the variables being society’s great sentimental values 

and beliefs which are reflected absolutely in the grand norm or law of the land too. 

8. IMPORTANT CASES REFERRED 
 

• Deepak Sibal v. Punjab University and Anr, (1989) 2 SCC 145 
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• National Legal Services Authority v. Union of India and Others, (2014) 5 SCC 438 

• S. Mahendran v. The Secretary, Travancore Devaswom Board & Ors,AIR 1993 Ker 42 

• S.P. Mittal v. Union of India and Ors, (1983) 1 SCC  

• Shayara Bano v Union of India 22, (2017) 9 SCC 1 

• Sri Venkataramana Devaru & Ors. v. State of Mysore & Ors, 1958 SCR 895 

• Employment Division, Department of Human Resources of Oregon v. Alfred L. Smith, 

494 U.S. 872 (1990). 

• Metropolitan Church of Bessarabia v. Moldova (2002) 35 EHRR 306, 335. 

•  Regina v. Secretary of State for Education and Employment & Ors, (CA) (2000) 1 

W.L.R. 1115. 

• Robert L. Hernandez v. Commissioner of Internal Revenue, 490 U.S. 680 (1989) 

• Syndicat Northcrest v. Amselem (2004) 2 S.C.R. 551. 

• United States v. Edwin D. Lee, 455 U.S. 252 (1982). 
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CASE NO. 2 
 

COMMON CAUSE (A REGD. SOCIETY) 

V. 

UNION OF INDIA 

(2018) 5 SCC 1 

PASSIVE EUTHANASIA CASE 

 

ABSTRACT 

The following is the case summary of the landmark judgment of Common Cause (A Regd. 

Society) v. Union of India. All laws in existence have been framed with an objective to promote 

and protect the conditions of human life. This judgment explores the concept of Euthanasia and 

legalized passive euthanasia in India for the first time. No human yearns to endure pain. In the 

medically advanced age, there exists a fine line between exploring the limits of science and 

technology and subjecting the patient to become the victim of distress. Medical science has 

made notable progression. However, there still exists circumstances where science and 

technology fail to help to save a life. Instead, it becomes a tool of distress. The laws which 

facilitate such situations become a violation of the crux of the purpose of law. This judgement 

is a salute to the concept of individual autonomy and commemorates a turning point in Indian 

judiciary. 

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : W. P. (C) No. 215 of 2005 

Jurisdiction : Supreme Court of India 

Case Decided On : March 9, 2018 

Judges : 

Justice Dipak Misra C.J., Justice A. M. Khanwilkar, 

Justice Dr. D.Y. Chandrachud, Justice A. K. Sikri, 

Ashok Bhushan 

Legal Provisions Involved : 

Constitution of India, Article 21; 

Regulation 6.7 of Indian Medical Council 

(Professional Conduct, Etiquette and Ethics) 

Regulations 2002 

Case Summary Prepared By : 

M. K. Mrudula                                                            

The Tamil Nadu Dr. Ambedkar Law University, 

Chennai 
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2. BRIEF FACTS OF THE CASE 

Parties  
 

The parties to the case are Common Cause, a registered society, as the petitioner and Union of 

India as the respondent.   

 

Factually 

 

The present writ petition was filed by Common Cause. It is a registered society under the 

Societies Registration Act, 1860 who are engaged in advocating socio-legal issues on behalf 

of the people. The society wrote several letters to the Ministry of Law, Justice and Company 

Affairs and the Ministry of Health and Family Welfare dated June 19, 2002 and June 5, 2002. 

The petitioner also wrote several letters to the State Governments. The contents of the letter 

were a prayer for framing a new law that legalizes passive euthanasia. They requested for the 

authorization of the passive euthanasia and for the recognition of living wills. 
 

Procedurally 

 

In 2005, Common Cause file a writ petition for the issuance of the writ of Mandamus under 

Article 32 of the Constitution. They contended that the right to live includes the right to a 

dignified death. They further strived to legalise the living wills of the person pertaining to 

future medical treatment to be administered to him. 

 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether Right to Life as guaranteed by Article 21 of the Indian Constitution includes 

Right to Die? 

II. Whether passive euthanasia is lawful? 

III. Whether there exists a difference between passive euthanasia and active euthanasia? 

IV. Whether an individual has the right to refuse treatment? 

 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

The petitioners argued that Right to Die is a part of Right to Life enshrined in Article 21 of the 

Constitution. The people who are suffering from chronic diseases and/or at the end of their life 

span have the chances of going into a permanent vegetative state. Artificially prolonging their 

life, and hence their agony and suffering against their wishes is cruel. It is violation of their 
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fundamental rights. It was contended that every person had the right to choose their own fate. 

Hence, “a living will” expressing their future decisions may be followed.  
 

The petitioners refuted the arguments of the respondents and pointed out their contentions 

rested on the belief that the patient desired to be treated. In cases of incurable, degenerative 

diseases, the patient should be allowed his right to die with dignity. The financial and emotional 

burden on the family members must also be taken into consideration. Advancement of modern 

technology merely prolongs the distress and suffering of the person and family members. The 

petitioners put forward that only active euthanasia is unlawful as observed in the case of Aruna 

Ramachandra Shanbaug v. Union of India. It was requested for Regulation 6.7 of Indian 

Medical Council (Professional Conduct, Etiquette and Ethics) Regulations 2002 to not include 

passive euthanasia. It could even be beneficial towards organ donation and help save several 

more lives. 

 

Respondent 

 

The learned Additional Solicitor General, Mr. Sidhharth Luthra argued on behalf of the 

respondents. It was contended that the Right to Life guaranteed under Article 21 of the Indian 

Constitution does not include the Right to die. Euthanasia is a form of suicide and it goes 

against the principle right to life. The respondents referred to the case of P. Rathinam v. Union 

of India, wherein it had been held the right to life under Article 21 does not include the Right 

to Die. 
 

It was put forward that the doctors are bound by the Hippocratic Oath to save a patient’s life. 

Passive euthanasia would be in direct violation of their sacred oath and hence it was argued to 

be unlawful. The respondents referred to Regulation 6.7 of Indian Medical Council 

(Professional Conduct, Etiquette and Ethics) Regulations, 2002 in which it had laid out 

unambiguously that passive euthanasia is forbidden. An individual’s desire in wishing for his 

death might be the result of a momentary lapse in judgement and owed to depression   
 

Further reference was made to the case of Parmanand Katara v. Union of India, in which the 

primary duty of the doctor had been emphasized to be that of saving lives when brought to the 

hospital or clinic.  
 

Euthanasia is not only an impediment towards the discharge of duty by the doctors but it also 

undermines the importance of life in the eyes of the community. It dissuades the progression 

of science and research. This hinders the invention of a cure for the future generations. 
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Furthermore, the doctors cannot guarantee that there exist no chances of recovery for the 

patient. Euthanasia steals the patient’s chance at recovery. The respondents contended that 

there exist other alternative remedies aimed at minimizing the pain and sufferance. The 

threshold of mental pressure and suffering cannot be quantified. Thus, it was argued that 

Passive Euthanasia should not be legalized. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 
 

This judgment legalised Passive Euthanasia in India. Part III of the Constitution of India 

guarantees certain fundamental rights to its citizens. The ambit and scope of Article 21 was 

analysed in detail.  

Article 21 reads as follows:  

“No person shall be deprived of his life or personal liberty except according to 

procedure established by law.” 

It was scrutinised whether Art.21 which gives the right to Life included the right to Die. The 

issues of self-determination and individual autonomy in the context of health and medical care 

decisions were discussed. The right to dignity has been recognised to be a part of Article 21. 

This includes the right to a dignified death. Extending the suffering of a person goes against the 

pith of this right. The case also explored the duty of the doctor towards the patient and the validity 

of Regulation 6.7 of Indian Medical Council (Professional Conduct, Etiquette and Ethics) 

Regulations, 2002, which expressly prohibits the practice of euthanasia. It reads as follows: 

“6.7 Euthanasia: Practicing euthanasia shall constitute unethical conduct.”  

This regulation was considered for the validity of the rule it imposes. 

 

6. JUDGEMENT IN BRIEF 
 

Ratio Decidendi  
 

 

I. Rule of Law, Right to Die is a part of Right to Life under Article 21 

The Hon’ble Supreme Court delved into the ambit and scope of Article 21 of the Indian 

Constitution. It was held that the right to die with dignity is part of the right to life and 

liberty. The right to dignity includes a smooth death in the case of terminally ill patients. 

The apex court perused its previous decisions in Gian Kaur v. State of Punjab which 

reflects the right of a man to die with dignity. 
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II. Distinction between Active and Passive Euthanasia 

Active euthanasia and passive euthanasia differ in their fundamental aspect itself. 

Active euthanasia involves a positive affirmative act. A life is taken away prematurely 

by a conscious decision and against any future chances. It ends a life by direct 

intervention. Passive euthanasia facilitates an end to suffering by withdrawing the 

support of life-saving measures or any other medical methods to artificially prolong 

life. Voluntary passive euthanasia was held to be legal in this case. 
 

III. Right to refuse treatment 

The freedom of a person to refuse for treatment or other medical care was recognized. 

The patient may desire to avoid any protracted suffering in the name of treatment. The 

final decision about one’s life should lie in the hands of the person themselves. Refusal 

of treatment does not amount to an intention to die. 
 

IV. Right of self-determination and Individual Autonomy 

Every human being has a right to self-determination and individual autonomy. In the 

Aruna Ramachandra Shenbaug v. Union of India, the court observed that autonomy 

means the right to self-determination where the informed patient has a right to choose 

the manner of his treatment. Thus, passive euthanasia falls within the sphere of self-

determination. 

 

Obiter Dicta 

 

The Court opined that a person’s desire to refuse for medical treatment cannot be construed to 

be an intention to die. It merely allows the disease to take its natural course and if it results in 

death, then it does not amount to a self-initiated act. The interest of the patient overrides the 

interest of the State. The Principle of Necessity or the ‘Emergency Principle’ may be applied 

only when it is not practicable to obtain the patient’s consent. However, when there exists an 

Advance Direction free from reasonable doubt, it is mandatory to adhere to the same. 

 

7. COMMENTARY 
 

Unfortunately, Euthanasia has been a controversial topic for ages. This historical judgement 

paved the way for passive euthanasia in India. The term Euthanasia, originating from Greek, 

means “good death”. The difference between passive and active euthanasia has been 

highlighted in this case. It was also shown how it is better to be humane in certain 

circumstances rather than adhering to the law. Laws exist to protect the people. Any law which 
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causes suffering fails in this fundamental aspect. It is neither logical nor beneficial to force a 

person to live in agony against his will. Such a person could never make a healthy contribution 

towards the welfare state. Whereas, Article 21 of the Indian Constitution exists to ensure the 

best life possible for a citizen. The Right to Life guaranteed in it covers the fundamentals of a 

good life. It is based upon the assumption of the positive aspects of living a full and healthy 

life. It was not framed in the context of prolonging a life of anguish. It would defeat the essence 

of the fundamental right enshrined in Article 21 to deny a dignified death to a person as a good 

life encompasses a respectful death. Passive euthanasia is a form of mercy conferred upon the 

dying and the family members of the person. It sets them free from their emotional burden and 

lights the way for a peaceful life. The judgment of the case at hand was based upon the principle 

that Right to Life includes the Right to Die with dignity. This has been hailed as a marked of 

transformative constitutional jurisprudence. 

The present case is a testament to the significance of an NGO. Common Cause has brought 

several socio-legal issues of the people into limelight. In an age, where Euthanasia has been 

made legal in several countries such as Netherlands, Switzerland, Ireland, Belgium, Ireland, 

parts of the USA, etc., this case emphasized the relevance and virtue of passive euthanasia. The 

NGO was instrumental in bringing about such a reorientation. Thus, despite the criticism, this 

judgment is to be heralded for the change it fashioned in Indian judiciary and the society as a 

whole. 

 

8. IMPORTANT CASES REFERRED 

• Aruna Ramachandra Shenbaug v. Union of India, (2011) 4 SCC 454 

• Gian Kaur v. State of Punjab, (1996) 2 SCC 648 

• Parmanand Katara v. Union of India, (1989) 4 SCC 286 

• P. Rathinam v. Union of India, (1994) 3 SCC 394 
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CASE NO. 3 
 

SHAKTI VAHINI  

V.  

UNION OF INDIA 

(2018) 7 SCC 192 

METHODS TO ELIMINATE HONOUR KILLING 
 

 

ABSTRACT 

The following is the case summary of Shakti Vahini v. Union of India in which the Court 

directed the State Governments and Police Departments to establish a robust mechanism that 

could help the society in eliminating the Crime of Honour Killing. Further, the Court had laid 

down certain preventive, punitive, and remedial measures for the States and concerned 

authorities to build a strong system. This case is a glaring example that reflects the victory of 

the dynamic and free-thinking over the stagnant and irrational concepts prevailing in society. 

There had been a spate of Honour Killings in Haryana, Punjab and Western Uttar Pradesh. This 

increase in cases, had instilled fear amongst the youth who intended to get married on their 

own but did not do so out of fear. The social pressure and inhuman treatment from groups 

known as Khap Panchayats, who declare themselves as law-makers and impose extremely cruel 

punishments, led to many young couples eventually succumbing to the physical, mental and 

psychological torture done by these groups. Victims of Honour Killing usually commit suicide 

or suffer miserably in the hands of these groups. This was a serious violation of Human Rights 

and destruction of Fundamental Rights done in the name of Honour and Tradition, which 

prompted Shakti Vahini to file a suit in Court bringing this issue to light.  

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition (Civil) No. 231 of 2010 

Jurisdiction : The Supreme Court of India, 

Case Decided On : March 2, 2018 

Judges : 
Justice Deepak Mishra, Justice A. M. Khanwilkar, 

Justice Dr. D.Y. Chandrachud 

Legal Provisions Involved : 

Constitution of India, Articles 21, 19(1)(a); 

Indian Penal Code, 1860, Sections 300, 302; 

The Council of Europe Convention on Preventing and 

Combatting Violence against Women and Domestic 

Violence, Article 42 
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Case Summary Prepared by : 
U. Swaathi Shree 

The Tamil Nadu Dr. Ambedkar Law University, Chennai 

 

2. BRIEF FACTS OF THE CASE 
 

Parties 
 

The Petitioner in this case, is an NGO named ‘Shakti Vahini’ and the Respondents are Union 

of India, Ministry of Home Affairs, Ministry of Women and Child Development.  

 

Factual 
 

There had been a spate of Honour Killings in Haryana, Punjab and Western UP. This increase 

was reported by the National Crime Records Bureau (NCRB) report for the years of 2014, 2015 

and 2016, that 288 such cases had been reported. Such an increase in cases, had instilled fear 

amongst the youth who intended to get married on their own but did not do so out of fear. The 

social pressure and inhuman treatment from groups known as Khap Panchayats, who declare 

themselves as law-makers and impose extremely cruel punishments, led to many young couples 

eventually succumbing to their physical, mental and psychological tortures. Victims of Honour 

Killing committed suicide or suffered miserably in the hands of these groups. This was a 

serious violation of Human Rights and destruction of Fundamental Rights done in the name of 

Honour and Tradition, which prompted Shakti Vahini to file a suit in Court, bringing this issue 

to light.  
 

Procedural 
 

A Writ Petition was filed under Article 32 of the Constitution of India seeking for the State 

Governments and the Central Government to take preventive steps to combat honour crimes, 

to submit a National Plan of Action and State Plan of Action to curb crimes of the said nature 

and further to direct the State Governments to constitute special cells in each district which 

could be approached by couples for their safety and well-being. That apart, prayers had also 

been made to issue a writ of mandamus to the State Governments to launch prosecutions in 

each of these cases and take appropriate measures so that such honour crimes are dealt with 

iron hands. 

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether the elders of the family or clan can ever be allowed to proclaim verdict guided 

by some notion of passion and eliminate the life of the young who have exercised their 
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choice to get married against the wishes of their elders or contrary to the customary 

practice of the clan?  

 

4. ARGUMENTS BY THE PARTIES 

Petitioner 
 

It was argued that choice of marriage vests with every single individual in the society. The 

youth who intend to marry on their own are terrorized by these Khap Panchayats that go out of 

their way to instill fear among young people by way of Violence and other inhumane measures. 

These Panchayats consider themselves to be law-makers and impose extremely cruel 

punishments to which individuals mostly succumb to. Violation of Human Rights and 

destruction of Fundamental Rights happen in the name of honour and backed by citing social 

norms.  

Besides this, the reason behind Honour Killing is that the action of a man or a woman choosing 

his or her own life partner beyond cultural norms is considered to be dishonour which invites 

death at the cruel hands of the community. This community is a Khap Panchayat which is a 

group behaving like a patriarchal monarch who believe that women are subordinate to men, 

self-sacrificing or even servile, lacking individual autonomy, desire and identity.  

Unfortunately, Panchayats are totally oblivious of the law of the land and absolutely 

unconcerned with the emotions of the victim who face such cruelty and eventually succumb to 

them judging them as inanimate object. Many more incidents were reported which showcased 

the sheer barbarism of these groups. This was a serious violation of Article 21 of the 

Constitution of India as it is deemed as unconstitutional and are feudalistic activities conducted 

by bodies which are offensive under Penal Codes of India. 
 

Respondent 

 

Primarily, it was argued that Honour Killings are treated as Murder as defined under Section 

300 and punishable under Section 302 of the Indian Penal Code. The Central Government was 

engaging various States and Union Territories (UTs) to either amend the IPC or enact a separate 

legislation to deal with this menace. 

Secondly, it is also considering the “The Prohibition of Interference with the Freedom of 

Matrimonial Alliances Bill” as recommended by the Law Commission of India vide the 242nd 

Law Commission Report. Since the matter of this report fell under List III – Concurrent List 

of the Seventh Schedule to the Constitution of India, Consultation with the State Governments 

and Union Territories may be a sine qua non for taking a policy decision in this case.  
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It was also argued that, initially 15 States or Union Territories (UTs) replied positively. 

But advisories were provided for all State Governments, in order to bring the menace 

of Honour Killings under control. Affidavits were filed by various States which briefed 

upon the mechanisms adopted by them in response to Honour Killing cases. Some of 

them briefed about the statistics surrounding these cases implying that there were not 

many cases in their State, while others stated that they had established a cell which 

operated to take action on Crimes against women which included Honour Killing cases.  

Eventually, an application on behalf of Khap Panchayats was also filed by “Manushi 

Sangathan”, a forum for organising groups to act on specific issues contending that it 

found no exclusive evidence that Khap Panchayats were responsible for Honour 

Killings. It also contended that the bill (Freedom of Matrimonial Alliances Bill) might 

give power to interfere into meetings or groups which gathered for noble causes.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The following are the appropriate legal aspects connected to this case: 

• Legality of Khap Panchayats according to the Constitution: The term Khap Panchayat 

is nowhere mentioned in the Constitution. It is merely a caste based customary body 

created by the group of people who think old age customs and traditions give them 

authority to protect the culture and society. It has no legal right but act as De-facto 

courts. These bodies are neither elected under the Panchayati Raj Adhiniyam. 

• Provisions covering Honour Killing: Honour Killing cases are covered under the 

definition of Murder as per Section 300 and are punishable as per Section 302 of the 

IPC.  

• Right to marry as a Fundamental Right: If two consenting adults are agreeing to marry 

each other, no person can punish them for it. This is recognized under Article 19 and 21 

of the Constitution of India. Consent of Family, Community, Clan is not necessary for 

a marriage between two consenting adults. The right to marry is a part of the right to life 

under Article 21. Wherein, Article 21 of the Constitution of India states that no person 

shall be deprived of his life or personal liberty except according to procedures 

established by law. An individual’s right to marry can be covered under this. Article 

19(1)(a) of the Constitution of India says that all individuals have a right to speech and 

expression. Denying an individual his or her right to choose a spouse, is equivalent to 

denying him or her, the right to speech and expression.  
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• International Law: as mentioned in the dictum, Article 42(1) of the Council of Europe 

Convention on Preventing and Combatting Violence against Women and Domestic 

Violence, provides for individuals to take necessary legislative or other measures to 

ensure that “any act of violence covered by the scope of this Convention, custom, 

culture, religion, tradition or so-called “honour” shall not be regarded as justification for 

such Acts.” 

 

6. JUDGEMENT IN BRIEF 

Ratio Decidendi 

 

The 3-judge bench of the Supreme Court delivered a majority judgment authored by CJI Dipak 

Mishra on March 27, 2018. The bench considered it suitable to refer to the 242nd report of Law 

Commission of India which displayed the destructive effect of the crime and its impact on the 

right of choice of an individual. The commission highlighted how these communities punish 

young couples based on their perception of community honour which leads to transgression of 

constitutional rights. 

 

I. Every individual has a right to freedom of marriage under Article 21  
 

Every individual has a right to marry whoever he or she wants to marry. The Court has 

recognized an individual’s right to freedom of marriage to be an inherent aspect of 

Article 21 and to some extent in Article 19(1)(a). The protection of rights is pivotal 

especially when it comes to that of two consenting adults getting married. An individual 

is free to marry and no third party has a right to harass or cause harm to him or her. The 

Court stated that assertion of choice is an inseparable facet of liberty and dignity, thereby 

crushing it in the name of class honour can have a chilling effect on the society.  

 

II. Khap Panchayats are neither Constitutional bodies nor Legal bodies with judicial 

mechanisms as per Constitution of India or any other Laws in force in India 
 

The court considered the role of Khap Panchayat and deemed it as a term which includes 

any person or group who gathers or assembles or congregates with an intention to 

condemn any marriage. They are the ego proclaimed leaders of caste courts in a village. 

The members of these Panchayats are oblivious of the fact that they cannot tread any 

illegal path. They break the law and offer justification with some kind of moral 

philosophy of their own. The assent of a community in a marriage is irrelevant. Indian 
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law too, does not recognize any space for such informal institutions for delivery of 

justice. These institutions go against rule of law which is crucial to maintain order in a 

society and respecting Human Rights. Therefore, Khap Panchayat or any other 

Panchayat for that matter, is not legal in the eyes of law.  
 

III. Neither Khap Panchayats nor village elders or family elders can punish couples for 

marrying by choice as per Customary Practice: Non-Compatibility of test of 

Constitutional Morality  

The Court observed that 288 cases of honour killings were recorded by the National 

Crime Records Bureau (NCRB) from 2014 to 2016. It was stated by the Court that there 

is nothing honourable in such killings, and in fact they are nothing but barbaric and 

shameful acts of murder committed by brutal, feudal-minded persons who deserve 

harsh punishment. This was all done in the name of tradition and honour without reason. 

On the other hand, the court even emphasized that the consent of the family, community 

or the clan is not necessary once the two adult individuals agree to enter into a wedlock. 

Such consent has to be piously given primacy. Nothing more and nothing less. So, views 

of village elders or family elders cannot be forced on a willing couple. But no one has 

a right to use force or impose far-reaching sanctions on sinning couples in the name of 

vindicating community honour or family honour. This customary practice is 

unreasonable and constitutionally immoral and is not having force of law as per Article 

13(3) which includes Custom as a force of law. Indeed, the said practice does not pass 

the test of constitutional morality as it brings the conflicting interest against the 

fundamental right granted to the individuals. Hence it can be deemed as a punishable 

offence.  
 

Thus, the Supreme Court reaffirmed that Right to freedom of choice of marriage was a 

Fundamental Right and held that when two adults consensually choose each other as 

life partners it is a manifestation of their choice recognized under Articles 19 and mainly 

in 21 of the Constitution. The Court also stated that there had to be preventive, remedial 

and punitive measures and accordingly, provided a list of directions to be followed by 

States and concerned authorities. It further directed the administrative and police 

officials to take strong measures to prevent such atrocious acts. On happening of such 

incidents, the State Government was directed to immediately suspend the District 

Magistrate or collector and Senior Superintendent of Police or Superintendent of Police 

of the district as well as other officials concerned.  
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Obiter Dicta 
 

More or less the court commented that the families may ward off the familial relations rather 

than killing a person. This is the cruel act committed by own kith and kin. Ultimately, police 

machinery could possibly prevent such crimes. 

 

7. COMMENTARY 
 

Interestingly, the Chief Justice of India Dipak Mishra reiterated few lines from the French 

Philosopher Simone Weil and it goes like “We don’t live in a world in which there exists a 

single definition of honour anymore, and it’s a fool that hangs on to the traditional standards 

and hopes that the world will come around him”. Thereby evidently “Honour killing” is an act 

of murder by members of the family to remove a family member’s dishonour and shame or 

even a pre-planned murder in some cases. The key reasons are the evil shadows of human’s 

based on caste and religion. Unfortunately, after 70 years of Independence, people still believe 

in the superiority of caste above life. India is a democratic country where all people have the 

right to equal treatment and the right to life and discrimination is not at all allowed as in under 

Article 15 of the Constitution. Also, the government tries to sanction various laws and reforms 

to protect the life of women. The right to enjoy freedom must be constantly and vigorously 

protected in order for it to grow in strength and grandeur. Is this crime not colourably curbing 

the right under Article 15? Whether freedom of thought is expressed in our preamble? Whether 

a longevity of custom will make an illegal act valid? Is this right to decide spouse not a part of 

inherent human right? I would say by answering these queries we may get a pathway leading 

to effective solution. 
 

One way, giving death and other cruel treatments as a punishment for an “offence” is not 

effective unless the attitude of the society is changed in this matter. Most of the victims of 

honour killing are women and not men thus being gender specific. Even after killing, most of 

the killers do not face any social stigma from the community because their community 

approves of it. The only way to remove such ignorance and evil is by using education as a tool 

to reform to an extent. The love for pride even more than their own children is prevalent. To 

put an end to this, a huge change is necessary among the masses which lets them know, that 

caste is indeed, not as important as one’s life. Finally, C.G. Weeramantry in ‘The Law in Crisis 

- Bridges of Understanding’ emphasized on rule of law to bring change in this evil act. 
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8. IMPORTANT CASES REFERRED 

• Arumugam Servai v. State of Tamil Nadu, (2011) 6 SCC 405 

• Asha Ranjan v. State of Bihar and others, (2017) 4 SCC 397 

• Kartar Singh v. State of Punjab, 1994 SCC (3) 569 

• Lata Singh v. State of U. P., (2006) 5 SCC 475 

• State of U. P. v. Krishna Master, AIR 2010 SC 3071: (2010) 12 SCC 324 
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CASE NO. 4 
 

DISABLED RIGHTS GROUP AND ANR. 

V. 

UNION OF INDIA AND ORS. 

(2018) 2 SCC 397 

ACCESSIBILITY FOR DISABLED STUDENTS IN 

INSTITUTIONS OF HIGHER EDUCATION 
 

ABSTRACT 

The following is the case summary of the remarkable judgement of the Supreme Court 

(Disabled Rights Group v. Union of India). The present case involves the rights of the disabled 

students in the institutions of higher education. Moreover, the case addressed the issues relating 

to the reservation for the persons with disabilities in educational institutions and analyses on 

various models of disability. In addressing the right to higher education for the disabled 

persons, the Supreme Court upheld the human rights of the disabled persons in the society. The 

scope of the present writ petition has further elaborated by the Court by including all the higher 

education institutions for the disables, since the petition is only confined to the law colleges. 

The Court reinforced India’s commitment to the Convention on Rights of Persons with 

Disabilities, 2006. In particular, the judgement reinstates the fact that merely enacting 

legislations without proper implementation will not be sufficient to fulfil their need. With the 

change of social transformation, higher education to disabled people has become an essential 

right. Thus, the disability rights found place once again through the judicial activism of the 

Supreme Court. 

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : W. P. (C) No. 292 of 2006 

Jurisdiction : Supreme Court of India 

Case Decided On : December 15, 2017 

Judges :  Justice A. K. Sikri, Justice Ashok Bhushan.  

Legal Provisions Involved : 
Disabilities Act, 1995, Section 39, 45, 46; 

Disabilities Act, 2016, Section 16, 25(1) (b), 32, 40 
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Case Summary Prepared By : 
V. Kamala Priya 

The Tamil Nadu Dr. Ambedkar Law University, 

Chennai 

 

2. BRIEF FACTS OF THE CASE 

Parties  
 

The parties to the case are Disabled Rights Group (Disability Law Initiative is a project of 

advocates for public justice foundation, a non-profit organisation in India committed to enable 

equitable society through Public Interest Law, it provides the disabled persons a legal 

advocacy in the case of employment, education) as the petitioners and Union of India as the 

respondents. 
 

Factual  

 

The petition was filed by the Disabled Rights Group on behalf a girl, a wheelchair bound 

student was unable to pursue her studies in the law college in the private university which is 

nationally recognised, due to the lack of adequate facilities for disabled students. Moreover, 

the college hostel does not have reasonable bathroom accommodation for her special needs 

despite a law which mandates those adequate facilities. 
 

Procedural 

 

This case was filed in 2006 and thus pending for 11 years, because the Court has been asking 

for the status report from the government authorities to implement the provisions of the 

Disabilities Act. Since, the matter is pending for final suggestions, now the Court considers it 

as a right time to give concluding directions.  

 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether 3% reservation of seats to the persons with disabilities as provided under 

Section 39 of the Disabilities Act, 1995 and Section 32 of the Disabilities Act, 2016 is 

implemented by the educational institutions? 

II. Whether educational institutions provide proper access to the facilities for the 

orthopaedic disabled persons? 

III. Whether the method and practice of teaching adopted by the educational institutions 

enable the disabled persons to undertake their studies effectively? 
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4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

The petitioner argues that, though the 1995 and 2016 Disability Act mandate the educational 

institutions to provide proper accessible facilities and campus environment to the disabled, 

there is no implementation regarding these provisions. Aids and appliances for lectures, 

teaching materials, laboratories, libraries, classrooms and restrooms were not adequately 

provided. Besides, there was no monitoring mechanism to cross check these adequate facilities 

are implemented or not. Non-Adherence to the reservation of the persons with disabilities is 

not properly scrutinized. Therefore, the petitioner suggested various measures in the form of 

guidelines and directions in tune with the Disability Act, 2016. 

 

Respondent 

 

In respect of the directions which are sought by the petitioner, the respondent (Union of India) 

filed the affidavit. In this affidavit the Union of India accepted its position under the Disabilities 

Act, 2016 and stated it has taken appropriate steps to fulfil the needs of disables in all possible 

manners. Also, the respondent submits the status report from time to time about the 

implementation of the Disabilities Act relating to the aspects mentioned by the petitioner to the 

court. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 
 

The Supreme Court has explored the required provisions of the Disability Act, 2016 and directs 

the higher education institutions to implement the provisions consequently. The important 

provisions such as Section 32, 16, 25(1) (b) and 40 are elaborated by the Court. In particular, 

the Court directs to implement the 5% minimum reservation of seats to the persons with 

disabilities by educational institutions without fail. Further the Court adjudged that the proper 

accessibility of the campus environment by the disables according to the provisions in the act 

to be implemented properly.   
 

As per the Constitution of India, 1950, the non-compliance of the Disability Act in effect and 

preventing the equality of fair opportunities in education of the disables is the clear violation 

of Article 14 of the Constitution. Right to life also includes the right to education to all the 

persons including the persons with disabilities, thus if the right is derailed, it is the clear 

violation of Article 21 of the Constitution. As per Article 41, the State is under an obligation 
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to make the effective provision for right to education for the persons having disablement. Thus 

clearly, the Provisions of the Constitution clearly uphold the disables rights. 
 

As per Article 24 of the Convention on Rights of Persons with Disabilities, 2016, every State 

must ensure that the disabled persons have the right to education without any discrimination 

and on the basis of equal opportunity with human dignity. Also, they are provided with full 

accommodations with adequate Braille and pedagogy facilities. Thus, the India’s commitment 

to this Convention was reiterated by the Supreme Court in this case. 

 

6. JUDGEMENT IN BRIEF 

Ratio Decidendi:  

Social Justice & Equality of Opportunities 

I. Compliance mechanism under Section 32 of the Disability Act, 2016  

The SC admits the petitioner contention that, no higher educational institution has 

followed the adequate reservation of seats to the persons with disabilities.  Therefore, 

according to Section 32 of the Disabilities Act, 2016, the Court directed the educational 

institutions to implement the 5% reservation of seats not only the Government 

institutions of higher education but all those higher education institutions which 

receiving aid from the Government. Accordingly, while making admission of students 

in the institutions, they should submit the list of number of disabled persons admitted 

each year to the Chief and State Commissioner. Also, the Commissioners have the duty 

to enquire such compliance.  Failing which, consequential action can be taken according 

to Section 89 of the same act. 

II. Proper accessibility of the campus environment under Sections 16, 25(1)(b) and 40 

of the Disability Act, 2016 

Every citizen would be given level playing field that is equality of fair opportunities to 

realize their full potential. To ensure the level playing field, necessary education to be 

imparted to the persons with disabilities in a fruitful manner. Thus, according to the 

Sections 16, 25 (1) (b) and 40 of the Disabilities Act, 2016 proper accessibility to the 

buildings, namely, classrooms, library and bathrooms should be given.  In order to utilize 

the educational opportunity in full measure, the Court guarantees the accessible rights 

through above mentioned provisions. Besides, as per Section 46 the Government has to 
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implement the above said accessibility within two years from the notification of the said 

rules. 

Therefore, the Supreme Court held that the disabled rights must be properly followed in 

the higher educational institutions. Also, the Court gave some guidelines for effective 

pedagogy in the educational institutions by providing braille, audio books and pictorial 

representations. Thus, the Court directed that an Expert Committee to be constituted by 

the UGC to implement the above-suggestions within the time prescribed by the Court. 

 

Obiter Dicta 

 

The Court remarks that the society itself created barriers and oppressive structures which 

impede the capacity of persons with disabilities. It also noted that inadequate provisions 

regarding proper education also amount to discrimination. Also, society’s shortcomings, 

stigmatization and discrimination are considered as the social disability. Further the Court 

elaborates and defines ‘disability’ in terms of society; ‘Disability is only actually a disability 

which prevents people action from doing what they need to do’. 

 

7. COMMENTARY 

 

This is one of the prominent cases which opens up the human rights approach and again bring 

the disability right in the limelight. The Supreme Court plays an active role in Public Interest 

Litigation cases in terms of remedial measures. The relaxation of the locus standi rule paves 

the way to lot of NGO’s and other welfare organizations to claim a case having such 

phenomenal issues like human tights. Through this spirited judgement the constitutional 

morality is again safeguarded by the apex court. Initially the case was filed only concerning 

about the law college, but the apex court included all higher educational institutions to discuss 

these issues of disables. Thus, the court maintains its supreme character through this suo moto 

action. Though there are legislations over the disability rights, the proper implementation 

mechanism is rightly strengthened by the court in this case. The Disability Act, 2016 is more 

welfare oriented than the erstwhile 1995 Act. Appreciably, the social stigma, social 

discrimination is condemned and considered as the disability by the court itself. By reiterating 

the disabled people’s rights, the Court strengthens the fundamental human rights of equality 

and life with dignity and appreciates the human values of the disables. The practical orientation 

of the legislation is more important than the statute orientation. The practice and 

implementation only lead to the effective operation of the laws in the society. Moreover, the 
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commitment to the persons with disability convention is again reinstated and developed by the 

Supreme Court through this phenomenal decision. NGOs like Disability Rights Group plays 

pivotal role in the cases involving human rights. Valuably, the human-welfare based approach 

was exquisitely followed by the judiciary to uphold the rights of the persons with disabilities. 

 

8. IMPORTANT CASES REFERRED 

 

• Javed Abidi v. Union of India and others, 1999 1 SCC 467 

• All Kerala Parents Association v. State of Kerala, 2003(2) WLN 692 

• Rajneesh Kumar Pandey v. Union of India, W.P. (C) No. 132 of 2016 

• Rajive Raturi v. Union of India, W.P. (C) No. 243 of 2005 
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CASE NO. 5 
 

INDEPENDENT THOUGHT  

V.  

UNION OF INDIA & ANR. 

(2017) 10 SCC 800 

MARITAL RAPE CASE 
 

 

ABSTRACT 

The following is the case summary of the famous case of Independent thought v. Union of India 

popularly known as ‘Marital Rape Case’. This case is based on the Writ Petition filed by 

Independent thought, an organization working for the rights of women and children, the 

judgment of which was pronounced by the apex court in India. In this case, the Petitioner was 

a registered society which had been working for child rights and the respondents were the 

Union of India and National Commission for Women. The core issue in this case was the 

definition of rape under Section 375 of the Indian Penal Code (IPC) which contained a 

provision that declared the age of consensual sex as 18. The same provision provided few 

exceptions which when interpreted, read that a husband could have non-consensual sex with 

his wife whose age could range between 15 and 18 years of age. In this present, the Apex Court 

had to decide the constitutionality of this exception to Section 375 of IPC. The organization 

‘Independent Thought’ aimed to protect young girls from the cruelty of marital rape and to 

secure her right to decline sexual intercourse with her husband if she is uninterested.  

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition (Civil) No. 382 of 2013 

Jurisdiction : Supreme Court of India 

Case decided On : October 11, 2017 

Judges : Justice Madan B. Lokur, Justice Deepak Gupta 

Legal Provisions Involved : 

Constitution of India, Article 14, 15, 21; 

POCSO Act, 2012, Section 5, 6; 

Indian Penal Code, 1860, Section 375 

Case Summary Prepared By : 
Bharath Gowda B.R 

K. L. E Society’s Law College, Bangalore 
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2. BRIEF FACTS OF THE CASE 
 

Parties  
 

The Petitioner as Independent Thought, an NGO and others which is a National Human rights 

organization working with a cause envisioned with equity, justice and mutual respect. The 

respondents are Union of India and Others. 
 

Factual 

 

The Criminal Law Amendment Act passed in 2013 mentioned the age of consent to sexual 

intercourse was increase from 16 to 18 under Section 375 of the Indian Penal Code (IPC). 

However, there were exceptions to this. Exception 2 stated that a husband could have non-

consensual sex with a girl child whose age ranges between 15-18. The Protection of Children 

against Sexual Offences Act (POCSO) which was enforced in 2012, also set 18 as the minimum 

age to have consensual sex. It was found that Exception 2 of Section 375 of IPC was in exact 

contradiction to Section 3 of the POCSO Act which criminalizes penetrative sexual assault. 

Since the case dealt with rights of minor girls, the Court refrained from making any 

observations about marital rape of women aged 18 and above.  
 

Procedural 

 

The Petitioner filed a Public Interest Litigation (PIL) under Article 32 of the Constitution of 

India which guaranteed every individual the right to move the Apex Court for the violation of 

any Fundamental Rights.  

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether Exception 2 to Section 375 of the Indian Penal Code, insofar as it relates to 

girls aged 15 to 18 years, is unconstitutional liable to be struck down?  

II. Whether the provision is contradictory to Sec 5 and 6 of the POCSO Act? 

III. Whether exception 2 to Section 375 IPC is arbitrary and discriminatory? 

 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

• Exception 2 to Section 375 of IPC is discriminatory and violative of Article 14 of the 

Indian Constitution. The classification of a minor girl as married and unmarried gives 

no value to her consent. Such classification has no rational nexus. 
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• The Child Marriage Act, 2006 mandates that the age of marriage for the girl child is 18 

years. Just because marriages in India are performed below the age of 18, it was argued 

that lowering the age of consent to 15 years of age was unacceptable.  

• Marriage is not a valid criterion of consent and it is unsustainable in law. Marriage is 

not indicative of the physical and mental fitness of the girl child because in most 

marriages the girl child is forced into it.  

• The Petitioner also argued that sexual intercourse and pregnancy at such a tender age 

causes serious health problems to the girl as well as her baby. Thus, Exception 2 is 

violative of Article 15 of the Indian Constitution and Article 2 of Convention on the 

Elimination of All forms of Discrimination against Women (CEDAW) which prohibits 

discrimination on the grounds of sex. 

• Exception 2 of Section 375 was argued to be in violation of Article 21 of the 

Constitution of India which guarantees an individual’s right to life and personal liberty 

which includes the right to live with dignity, freedom and privacy.  

• Exception 2 is violative of other Acts such as prohibition of Child Marriage Act 2006, 

Juvenile Justice (Care and Protection of Children) Act 2000, Protection of Children 

against Sexual offences Act (POCSO). Section 5 and 6 of the POCSO prohibits any 

sexual activity with girl children below the age of 18 years.  

• A forceful sexual intercourse with a wife between the age of 15 to 18 is also violative 

of human rights as defined under Section 2(d) of The Protection of Human Rights Act, 

1993 and Section 3 of The Protection of Women from Domestic Violence Act, 2005. 

• Law Commission of India in its 84th report stated that since the Child Marriage 

Restraint Act, 1929 prohibits the marriage of a girl below 18 years of age, sexual 

intercourse with a girl of that age should also be prohibited and IPC should reflect that 

position. 

 

Respondent 

 

•  Exception 2 of Section 375 IPC was brought into effect with an aim to protect the 

couple from criminal prosecution. The voidable nature of child marriages was also put 

forth strongly. 

• They argued that criminalizing sexual intercourse within a marriage would affect the 

46% of women aged 18-29 in India who were married before turning 18. 
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o Booking a husband for an offence of rape under the IPC should not be acceptable 

as a marriage is performed due to age-old traditions and this was reiterated in 

Exception 2 of Section 375 IPC.  

o It was argued that the said Exception had been provided keeping in mind the social 

realities of the nation.  

o By getting married, it was alleged that a girl child impliedly or expressly consented 

to having sexual intercourse.  

o Another argument was the need to respect the tradition of Child Marriages that were 

performed in different parts of the country.  

o Several members of Rajya Sabha also noted the possible danger posed by marital 

rape to the institution of marriage.  

5. LEGAL ASPECTS INVOLVED IN THE CASE 

This landmark judgement dealt with several crucial points of law. The legal points discussed 

are as follows: 

The case was filed under Article 32 of the Indian Constitution. It provides for constitutional 

remedies for the enforcement of rights contained in Part III of the Indian Constitution. The 

other fundamental rights invoked in this judgment are Article 14, 15 and 21. Article 14 deals 

with the right to equality. Article 15 prohibits discrimination on the grounds of religion, race, 

caste, sex and birthplace. Article 21 guarantees the right to life and personal liberty which 

includes the right to dignity, freedom and privacy. 

Section 375 of IPC provides for the definition of rape along with few exceptions. It sets 18 as 

the age of consent to have sexual intercourse. This implies that on account of any man having 

sexual intercourse with a woman below 18 years of age, would be statutorily guilty of rape 

despite of securing her prior consent. However, Exception 2 of Section 375 IPC declared that, 

a man having sexual intercourse with his wife of 15 years of age, would not be deemed to have 

committed rape, irrespective of her consent. This Exception 2 was in direct contradiction with 

Section 5(n) of the POCSO Act which defines aggravated penetrative sexual assault and 

Section 6 of the same Act that provides for its punishment. Both Sections are applicable when 

a husband commits penetrative sexual assault on his wife who is 15-18 years old.  
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Section 3 of Protection of Women from Domestic Violence Act, 2005 (DV Act) provides for 

the husband of a girl child to be liable to pay compensation and have protection order issued 

against him if he commits sexual abuse against her. Section 3 of Prohibition of Child Marriage 

Act, 2006 (PCMA Act) provides for child marriages to be voidable.  

Article 16(2) of the Convention on the Elimination of all forms of Discrimination Against 

Women (CEDAW) provides for invalidity of child marriages. Article 34 of Convention on the 

Rights of the Child (CRC) provides for the Government of India to prevent the coercion of any 

child into unlawful sexual activity.  

From this, the Constitutionality of Exception 2 of Section 375 IPC comes into question as it is 

in clear contradiction of various legislations in Indian as well as International laws.  

 

6. JUDGEMENT IN BRIEF 

Ratio Decidendi 

 

I. Fundamental rights envisioned under Article 14 and 15 
 

As per the court ruling, with regards to Art 14, the minimal age of consent for marriage 

is 18, hence a lower age under exception 2 of Sec 375 is irrational and against the 

concept of equality. Thus, it violates fair treatment of girl child and violative of Art 14. 

With regards to Art 15(3) which empowers the state to make special laws for benefit of 

women and children supports the view that the laws shall discriminate in favour of 

women and such laws are valid. Thus, the above-present law is abrogative in nature.   
 

II. Right to bodily integrity under Article 21 
 

Right to live is not an imperative to exists simply as an animal existence. Exception 2 

of Section 375 IPC hands over the total control of the child’s body to her husband for 

him to sexually engage with her with or without her consent. Such a girl cannot be said 

that she is living with dignity. This exception takes away a girl child’s right of free 

choice thereby in violation of Article 21. 
 

III.  Protection of Children from Sexual Offences Act (POCSO Act), 2012 
 

This act prevails when placed in comparison with the irrational exception of the penal 

code. Section 3 and 5 of The POCSO Act, 2012 defines “aggravated penetrated sexual 

assault” and is punishable under Section 6 by rigorous imprisonment of not less than 
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ten years and may extend to imprisonment for life and fine. These sections are similar 

to the penal code provisions like Section 375 and 376. The abrogative penal exceptions 

are unfound in 2012 Act. Thereby exception 2 is inconsistent with the special act.   

 

Obiter Dicta 

 

Court observed that the Marital Rape in India and give protection to girl child to bodily integrity 

and to decline to have sexual intercourse with her husband. Which is violations to Constitution 

of India, The independence of judiciary was observed to be a fundamental aspect of our Indian 

Constitution. The objectives of the judiciary includes that it ensures the effective application 

of rule ow law. In the absence of domestic laws, international law may be infused with it in 

order to arrive at a decision. 

 

7. COMMENTARY 

 

Throughout history, India followed a lot of traditions that were nothing but social evils. Most 

of such customs and traditions tended to uphold the patriarchal nature of society. Women have 

been forced to bear the brunt of these traditions for far too long. The hardships that women are 

forced to endure have plagued them since a young age and continue throughout their life. This 

case is a step towards ensuring the protection of the rights of the girl child. It has extensively 

analyzed the issue of marital rape of minors. Exception 2 of Section 375 of IPC rendered the 

minor wife a mere object to her husband's whims and desires. Allowing the husband to force 

sexual intercourse on the wife takes away her personal choice in how she uses her body. 

Furthermore, it is a crime to have sexual relations with a girl who is below the age of 18. 

Marriage cannot be the criteria that sanctions such unethical acts. Gender equality has been an 

elusive concept in the Indian society. This is yet another judgment based upon the concept of 

gender equality and human dignity. It restored the rights of the girl child and struck down the 

arbitrary and ancient provision of law. The NGOs efforts had the efficacy of procuring this 

landmark judgment. NGOs have been a prominent bearer of the torch of fundamental rights for 

the people who are in need of their aid. They have once again proven that they are indispensable 

and are a vital component of the society. This judgement is a positive step forward in the 

process of reforming the social standards of the Indian community. 

 

8. IMPORTANT CASES REFERRED 

• Suchita Srivastava v. Chandigarh Administration, AIR 2010 SC 235 
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• State of Maharashtra v. Madhukar Narayan Mardikar, AIR 1991 SC 207 

• Devika Biswas v. Union of India, AIR 2016 SC 4405 

• State of Karnataka v. Krishnappa, ILR 1994 KAR 89 

• Bodhisattwa Gautam v. Subhra Chakraborty, 1996 AIR 922 

• State of Punjab v. Gurmit Sigh, (1996) 2 SCC 384. 
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CASE NO. 6 
 

 

ENVIRONMENT AND CONSUMER PROTECTION 

FOUNDATION 

V. 

UNION OF INDIA & OTHERS 

(2017) 16 SCC 780 

RIGHT TO DIGNIFIED LIFE FOR WIDOWS 
 

ABSTRACT 
 

The following is the case summary of Environment and Consumer Protection Foundation v. 

Union of India & Others that declared widows have the right to live a dignified life and to be 

provided with promotion schemes for their welfare and remarriage by Ministry of Women and 

Child Development. These women in the country have to face many kinds of deprivation in the 

form of social, economic, cultural and emotional aspects. They are restricted with respect to 

inheritance, remarriage, residence and employment opportunities. Their right to property, life 

and work are denied only because of their social stigma. The patriarchal nature of the Indian 

society has worsened their condition further. Most of these ladies choose to visit holy places in 

order to escape from social exclusion but instead fall further into the ambit of indignity. Thus, 

the present case was an essential and appropriate Writ for the widows to rehabilitate them in 

Vrindavan and other ashrams too, so that they can live with dignity which is a fundamental 

right guaranteed under the Constitution of India. Justice has been secured in the Preamble and 

follows the principle ‘Equals should be treated equally’. The Court directed the Union and the 

State to take certain measures to ensure a decent standard of living for these women. 

  

1. PRIMARY DETAILS OF THE CASE 

Case No. : Writ Petition (Civil) No.659 of 2007 

Jurisdiction : Supreme Court of India 

Case Decided On : August 11, 2017 

Judges : Justice Madan B. Lokur, Justice Deepak Mishra 

Legal Provisions Involved : 

Constitution of India, Article 14, 21;  

Universal Declaration of Human Rights, Article 2;  

International Covenant on Economic Social and 

Cultural Rights, Article 3 
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Case Summary Prepared By : 

Susamskritha S,  

The Tamil Nadu Dr. Ambedkar Law University, 

Chennai 

 

2. BRIEF FACTS OF THE CASE 
 

Parties 
 

“Environment and Consumer Protection Foundation” is the Petitioner in this case. It is a non-

Political body and a registered charitable society. The Respondent is Union of India. 
 

Factual 
 

The petition was filed based on the writing ‘White shadows of Vrindavan’ written by Atul Sethi 

published in The Times of India on March 25,
 2007, New Delhi Edition. The intention of the 

article was to bring notice to the public and the government, regarding the tragic condition of 

the women living in Vrindavan. According to the article, the widows in ashrams & temples 

earn their daily wage of Rs.18 by singing bhajans for nearly 7 to 8 hours. The rest of their time 

is spent begging on the streets. Many of them are too old to look after themselves. The object 

of the article was to show the dismal condition of the ladies in Vrindavan. Finally, the author 

portrayed the city of Vrindavan as ‘city of widows’.  

 

Procedural 
 

As the article was published, the petitioner addressed this matter to the Mathura District 

Magistrate. The reply given was that the necessary steps will be taken, but there was no action 

taken. Then the Court took up the petition as Public Interest Litigation (PIL). The National 

Commission for Women and Ministry of Women and Child Development were directed to 

prepare a report regarding the problem faced by the affected women.  

 

3. ISSUES INVOLVED IN THE CASE 

I. How to broaden the scope of remedies effectively against the social stigma and 

stereotype that victimize widows? 

II. Whether widow remarriage to be considered for enabling our society to give up the 

stereotypical view against them? 
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4. ARGUMENTS OF THE PARTIES 
 

Petitioner  
 

The Writ Petition was filed by the Petitioner under Article 32 of the Constitution of India based 

on an article in ‘The Times of India’. The Petitioner’s claim was that the women living in 

Vrindavan were being treated in a good manner and their fundamental rights had been violated. 

As these ladies were ill-treated by being deprived of sufficient food, shelter as well as being 

paid low wages, they started to beg on the streets and sing Bhajans for 7-8 hours for just Rs.18. 

According to Article 21, the term right to life includes right to live with human dignity and 

bare necessaries for life clothing, shelter and adequate nutrition. It is clear that Article 21 is 

violated in this case. The Petitioner also mentioned that Article 38(1), Directive Principle of 

State Policy (DPSP) had been violated which states that the State must promote the welfare of 

the people by securing and protecting them socially, economically and politically. Article 38 

not only envisages legal Justice but also socio-economic justice, equality, social justice and 

dignity of the person are considered as the cornerstones of the democracy. Thus, the Petitioner 

prayed before the Court to take necessary steps as the condition of these women were 

worsening day by day. 

 

Respondent 

 

The Respondent argued that a mere newspaper article could not be relied upon as a basis for 

the petition and that evidence should be showed and proved in practicality. It was also argued 

that those women who were living in Vrindavan had every right to lead their life according to 

their wish and there is no compulsion or force on them to live the way they did. The Respondent 

also stated that an agreed action plan should be made to resolve the issue. The contention of 

the Respondent was that it was the responsibility of each State to maintain and protect the 

Fundamental Right i.e., Right to life with dignity. Also, the Union government guaranteed that 

an agreed Action plan as per this Hon’ble Court’s order will be enforced in an effective way. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 
 

• Article 21 of the Constitution clearly states everyone has the Right to life and personal 

liberty. With plethora of cases in time, the Court gave a new dimension to Article 21 

and held that the right to live is not merely a physical right but includes within its 

ambit the right to live with human dignity.  
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• As per the Preamble of the Constitution of India and Article 14, right to equality is a 

Fundamental Right. Therefore, women in Vrindavan as well as women in other places 

should be treated equally. 

• Article 38 (Directive Principles of State Policy) of the Constitution of India states that 

the State shall strive to promote the welfare of the people. Thus, it is the duty of Uttar 

Pradesh to take necessary steps to uplift the living standard of these ladies living in 

Vrindavan. 

• As per Article 51(c) of the Constitution of India International treaties should also be 

considered. Accordingly, Article 3 of Universal Declaration of Human Rights 

(UDHR) provides everyone with Right to life and liberty. Article 2 of the 

International Covenant on Economic, Social and Cultural Rights provides Right to 

Non-Discrimination. Therefore, Widows should be treated equally based on the 

principle of “equals should be treated like”. 

 

6. JUDGEMENT IN BRIEF 
 

On April 1, 2011, the Ministry of Women & Child Development in India was impleaded as 

one of the Respondents in this case. On May 9, 2012, the Court ordered to form a special 

Committee to check the living conditions of the ladies in Vrindavan. The Committee’s duty 

was to collect complete information of the ladies including the reason why they moved to 

Vrindavan and details regarding whereabouts of their families and their income as of that day. 

In 2015, Social Justice Bench was comprised with the then chief Justice of India. Thereby, 

many Reports were submitted by National Commission for Women, Ministry for Women and 

State of Uttar Pradesh regarding the above-mentioned issue. Based on the Reports submitted, 

it was contended that the widows throughout the Country were deprived of their rights. This 

was the reason for which some of them confided in Ashrams looking for a shelter to reside in 

but their rights had been deprived there too. 

 

Ratio decidendi  
 

Right to live with dignity as enshrined in Article 21 

Every human being, i.e., every creation of God, deserves the right to live and enjoy life in a 

complete and dignified way. The women in Vrindavan should not be made to live life without 

basic needs. The Court said that it is the duty of the judicial constituent of the State, just like 

its political and executive constituents, to protect the rights of every citizen and individual to 

ensure that everyone is able to live with dignity. 
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The Court said that the huge number of widows were fighting for their basic rights and 

necessities. Awareness regarding the Maintenance of Parents and Senior Citizens Act, 2007, 

was ordered to be made to the public and to be implemented properly. The ladies in the country 

did not need sympathy but empowerment through educational and vocational training which 

would position them better in securing jobs for themselves. Hence, the Court directed the 

Governments to take necessary steps and implement the agreed action plan effectively. Also, 

the Court directed all the State Governments and Union Territory Administrations to upload 

all the Plans in the digital portal of National Commission for Women and Ministry of Women 

& Child Development. The Court ordered the Commission and the Ministry to look after the 

issue of Widow's remarriage. 
 

Besides this decision, there are few more Agreed Action Plans like the National Commission 

for Women and Ministry of Women & Child Development’s suggestion to create interactive 

database with Aadhaar enabled software. The Court added the point that the further counselling 

will be taken if the families were not ready to take them back. NALSA/DALSA will be 

responsible to provide free legal aid to these ladies as per Article 39-A of the Constitution. 

There will be free supply of medicines to them and they have an option to be engaged in small-

scale activities such as tailoring, etc. Vocational training must also be provided to develop their 

skill enabling them to secure a job. The Court also held that as Pension was a welfare measure, 

it had to be linked with the cost-of-living index. “Swadhar-Greh Scheme” will be implemented 

with essential facilities and extra beneficiaries to old age widows. State Governments should 

adopt the scheme to provide shelter for them. Finally, awareness regarding these schemes was 

ordered to be provided to the public. 

 

Obiter dicta 

 

The Court, deeply saddened, said that a huge number of widows having a place with the denied 

and defenseless segments of mankind are seeking the Courts for improving their living 

conditions and making essential human rights important for them. They have been sobbing for 

equity yet their cries have so far been in the wild. They have been enduring foul play quietly 

with the tolerance of a stone, without the time or energy even to shed any tears. As per J. 

Bhagawati, Article 21 embodies a Constitutional value of supreme importance in a democratic 

society. Dignity means living with all essential requirements such as food, shelter, clothing, 

free moment and freedom and equal opportunities among the human society. 
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7. COMMENTARY 
 

All the widows in several parts of the Country are discriminated and the social stigma against 

them was not removed. That’s the reason why they prefer to come to Vrindavan and other 

ashrams but they didn’t get respect, the esteem they ought to have. It is very important PIL set 

forward it give voice to the them and to others who are living in other ashrams across the 

country. By this judgement, an agreed action plan was made by the Women Commission and 

Ministry of Women and Child Protection was made with the intention of improving the 

condition of widows. The action plan includes pension, shelter Vocational Training for them, 

and medical assessment to them. It also includes sanction money and legal expenses for them. 

Though, this Judgement made some reforms by certain beneficial plans for widows, yet more 

actions to be taken to eradicate the complete discrimination. According to Dr. B. R. 

Ambedkar’s words “However good a constitution may be, if those who are implementing it are 

not good, it will be bad. Howmuchever bad a constitution may be, if those implementing it are 

good, it will prove to be good”. Hence the above-mentioned plans should be implemented in a 

more effective way. Thus, it was the constitutional duty of the Court to issue appropriate 

directions for achieving social justice. In a democratic country where the Rule of Law is 

supreme, it is essential to make sure that Justice to be done even to the downtrodden people. 

 

8. IMPORTANT CASES REFERRED 

• Maneka Gandhi v. Union of India, AIR 1978 SC 597. 

• People’s Union for Democratic Rights v. Union of India, (1982) 3 SCC 235. 

• Kharak Singh v. State of Uttar Pradesh, AIR 1963 SC 1295. 

• Olga tellies v. Bombay Municipal Corporation, AIR 1985 SC 180. 

• Weinberger v. Wiensenfield, 420 U.S. 636 (1975) 
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CASE NO. 7 
 

SAVELIFE FOUNDATION AND ANR.  

V.  

UNION OF INDIA AND ANR.  

AIR 2016 SC 1617 

GUIDELINES FOR THE PROTECTION OF SAMARITANS  
 

ABSTRACT 
 

Among all the other countries India is the highest toll in death by road accidents. One of the 

main reasons is the lack of voluntary assistance by the persons in and around the accident spots. 

Thus, the Save Life Foundation an NGO working towards the improvement of road safety and 

medical care across India threw light upon grey area in legal protection of the Good Samaritans 

and the By-Standers in road accidents in 2012. The Supreme Court formed a committee to draft 

the guidelines that are to be followed by the hospital, ambulance, police (Good Samaritans not 

to be discriminated (Article 14)). With the approval and acceptance by the concerned Ministry 

of Law and Justice and the Ministry of Road Transport and Highways the guidelines were 

submitted to the Supreme Court. Accordingly, the Court suggesting minor changes in the 

guidelines, with the power vested in it under Article 32 r/w Article 142 to uphold the legal 

effect of the guidelines. Implementation be in tune with Article 141 and 144 by obliging duty 

upon the judicial and civil service authorities. It also ensured that the duty of the driver in case 

of accidents and causing injury to any person under Section 134 of the Motor Vehicles Act, 

1988 should not be prejudiced by the guidelines on the protection of Good Samaritans. In 

totality the Court uphold the Right to Life of the victim under Article 21.  

 

1. PRIMARY DETAILS OF THE CASE 

 

Case No. : W. P. (C) No. 235 of 2012 

Jurisdiction : Supreme Court of India 

Case Decided On : March 30, 2016 

Judges : Justice Gopala Gowda, Justice Arun Mishra 

Legal Provisions Involved : 
Constitution of India, Article14, 21, 32, 141, 142, 144; 

Motor Vehicles Act, 1988, Section 134 

Case Summary Prepared By : 

S Lavanya 

The Tamil Nadu Dr. Ambedkar Law University, 

Chennai 
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2. BRIEF FACTS OF THE CASE 
 

Parties 
 

The parties to this case are Save Life Foundation, an independent, non-profit organization 

working for the improvement of road safety and medical care across India and another as the 

petitioners and Union of India and another as the respondents. 
 

Factual 
 

The writ petition was filed by the NGO - Save Life Foundation, for legal protection of Good 

Samaritans or By-Standers who assist the road accident victims. The NGO in public interest 

highlighted the legal vacuum in the protection of Good Samaritans or By-Standers assisting 

the road accident victims in the golden hour of their life.  
 

Procedural 
 

In the notice issued by the Supreme Court on August 12, 2012, acknowledged that the non-

implementation of the existing laws for the protection of the Good Samaritans and the need for 

guidelines for ambulance, hospitals and police investigations as priority. A Committee was 

constituted by the Court’s Order on December 11, 2012 comprising of inter alia Save life 

Foundation representative; Mr. M. P. Tiwari or his nominee from any of the NAOS John 

Ambulance representative. The main goal of the Committee is to frame guidelines for the 

protection of Good Samaritan and submit the report to the Court. After the acceptance of 

recommendation given by Skandan Committee, the Court ordered the Ministries to issue 

Directions relating to the guidelines until legislation passed in this regard on October 10, 2014. 

Based on the Good Samaritans guidelines issued by the Ministry of Road Transport and 

Highways on May 12, 2015, the Court issued a Direction to analyse the statutory status of 

Standard Operating Procedure. Thus, based on the aforementioned Orders and Directions the 

Court interprets on the binding effect of the guidelines until a legislation is framed in this 

regard.  

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the existing legal framework on road safety protects the Good Samaritans? 
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4. ARGUMENTS OF THE PARTIES  

Petitioner 
 

The petitioners argued that the existing legal framework on the accident-free road safety does 

not protect the Good Samaritans that is the persons lending their hands for the victims of road 

accidents at the golden hour of the life of the victims.  

The contention is that guidelines have to be framed which covers all the protection of the by-

standers like hospital procedure, ambulance procedure, police investigation procedure, etc. 

They also contend that the Standard Operating Procedure, safeguards and directions for the by-

standers and informer of the accidents has to be devised having the same legal effect as the 

guidelines. It will also pave way for speedy disposal of criminal cases. 

The petitioners submitted the need to appoint a committee to supervise the Directions issued 

and ensuring the proper implementation.  

 

Respondent 
 

The Respondent contended that the Standard Operating Procedure and the suggestions made 

were incorporated in the form of Office Memorandum. The Solicitor General also approved 

the workability of the Committee to strengthen guidelines for the protection of Good 

Samaritans.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The judgement created a benchmark foundation for the legal framework in the protection of 

Good Samaritans and By-Standers from legal hustles. The Court analyzed Article 14, 21, 32, 

141, 142 and 144 of the Constitution of India with respect to right to life and equality and the 

Supreme Courts’ power in make the guidelines as a law in force until drafted by the executive 

or legislature in this regard. Right to life of the person met with the road accident is protected 

through the legal protection provided to the person who helps such person in the ‘Golden hour’. 

The Court touched upon Article 14 to assure the By-Standers that they shall be discriminated 

in any form in their course of assistance to the victims. The Supreme Court by exercising its 

power under Article 32 read with Article 142 issued the guidelines and directions for the 

protection of the life-savers in road accidents. Article 141 acts as a tool to give the force of law 

to the guidelines issued and judicial and civil service officers are obliged to implement the 

same under Article 144. The Court also looked in to provision of Section 134 of the Motor 

Vehicles Act, 1988 to ensure that the guidelines were not prejudicial to the duty of the driver 
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in case of accident and injury to the person.  

 

6. JUDGEMENT IN BRIEF 

Ratio Decidendi 

I. Right to Life under Article 21 

The Court understood the need for the protection of good Samaritans in upholding the 

fundamental right of the victims that is right to life.  
 

II. Right to Equality under Article 14 

The right of the good Samaritans to be treated without any discrimination in hospitals and 

police investigation in the course of extending help to the injured victims.  
 

III. Power on the Supreme Court to issue appropriate directions and declare law under 

Articles 32, 142 and 144 

The Supreme Court to ensure complete justice and eliminate difficulty in implementation 

of the legal protection of Good Samaritans, issued guidelines under Article 32 read with 

Article 142. Also, all the judicial and civil authorities shall oblige to act in aid of the 

Court in implementing the guidelines under Article 144. 
 

IV. Guidelines issued having the force of law under Article 141 

The guidelines issued by the Supreme Court through the recommendation made by the 

expert committee which given the force of law under Article 141. The guidelines include, 

A Good Samaritan an eye witness or not, may admit an injured victim to the nearest 

hospital and leave immediately without of any interrogation; No civil and criminal 

liability be imposed on Good Samaritans; The person informing about the injured person 

shall not be compelled to reveal name or any other personal details in phone or in person; 

In Medico Legal Case (MLC) Form provided by hospitals it voluntary or optional for the 

Good Samaritan to disclose personal information; The public officials shall not coerce or 

intimidate the by-standers to issue personal information; In case the by-stander 

voluntarily submits as eye-witness, the trail or police investigation shall be conducted in 

single occasion abiding the standard operating procedures without harassment; All 

hospitals must have the guidelines and standard operating procedures pasted in the 

premises of the hospital in Vernacular language of the State or Union Territory, English 

and Hindi.   
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Obiter Dicta 
 

The Court by citing the various precedents, observed that it is role of judiciary to fill the legal 

vacuum because of inaction by the executive and the legislature. The Court from its opinion to 

address the non-liquet condition issued a procedural acknowledgement in official letter-pad. 

The Apex judicial body believed that it is the non-implementation in issue and not the 

insufficiency of law. Thus, the legal notion of judiciary and the contention of the petition both 

were solved by passing the guidelines having the force of law.  

 

7. COMMENTARY 

 

The statistical reports given by the Savelife Foundation NGO expressed its disappointment that 

even after inserting the Section 134A in the Motor Vehicles Act, 1988 in 2019 amendment the 

people were not volunteering to assist the road accident victims because of the fear of the 

procedural difficulties. The awareness about the legislation did not reach the people as 

expected. On the whole to summarize, the effectiveness of the legal provision on Good 

Samaritans or By-Standers is on low key. Though the 2016 judgement has a binding effect and 

paved the way for the inclusion of provision for Good Samaritans in the Motor Vehicles 

(Amendment) Act, 2019 they are still tormented in the hospitals and in police investigation for 

good Samaritans. It is the inherent human right of every person to live a life with safety and 

security. The international instruments like the Universal Declaration of Human Rights clearly 

mentions the protection of right to life at any circumstances. The World Health Organisation’s 

Global status report on road safety, 2018 indicates that the road traffic deaths reached 1.35 

million. These death toll differs based on the rich and poor countries. Another aspect that 

differentiates the toll is the legal protection to the Good Samaritans through separate 

legislation. Countries like England, Ireland, Australia, Canada and several States of USA have 

implemented legal protection by understanding the value of the human assistance to a victim. 

Thus, the need to create awareness about the available legal protection to the people who assist 

the road accidents victims at the golden hour persists. Humanity of the people should not be 

blanketed by the fear of legal procedures.   

 

8. IMPORTANT CASES REFERRED 

• Lakshmi Kant Pandey v. Union of India, (1984) 2 SCC 244 

• State of W. B. v. Sampat Lal, (1985) 1 SCC 317 

• Carbide Corpn. v. Union of India, (1991) 4 SCC 584 
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• Supreme Court Advocates-on-Record Assn. v. Union of India, (1993) 4 SCC 441 

• D. K. Basu v. State of W.B,. (1997) 1 SCC 416 

• Vishaka and Ors v. State of Rajasthan & Ors., (1997) 6 SCC 241 

• Vineet narain & Ors. v. Union of India & Anr., (1998) 1 SCC 226 

• Union of India v. Association for Democratic Reforms & Anr., (2002) 5 SCC 294 

• Kalyan Chandra Sarkar v. Rajesh Ranjan alias Pappu Yadav & Anr., (2005) 3 SCC 

284 

• Common Cause v. Union of India, (2015) 7 SCC 1. 
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CASE NO. 8 
 

 

PARIVARTAN KENDRA  

V.  

UNION OF INDIA & ORS. 

(2016) 3 SCC 571 

COMPENSATION FOR ACID ATTACK VICTIMS 
 

ABSTRACT 

The following is the case summary of landmark judgement Parivartan Kendra v. Union of 

India & Ors., decided in 2015. Acid attack is the most vindictive form of crime that has been 

gender specific for ages now in India. The principle reason for such acid attacks generally on 

females is that they might have rejected a proposal or evil will and lewd gestures of the anti-

social males. This is one such case where the assailants had been torturing a girl in public as 

well as within her own living space. Further they went to the extent of damaging her since she 

did not comply with their desires. She suffered physically but it worsened even more when 

those who were to protect and save her life ignored her totally. Owing to this an NGO named 

Parivartan Kendra filed a writ petition in public interest in Supreme Court of India invoking 

its original jurisdiction under Article 32 of the Constitution of India to address the plight of 

the acid attack victims. The lack of legal guarantee to free medical care, rehabilitation services 

and appropriate compensation under the Survivor Compensation Scheme were emphasized 

upon. Finally, a decision in favour of the acid attack victims was passed in this case. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Writ Petition (Civil) No. 867 of 2013 

Jurisdiction : Supreme Court 

Case Filed on : April 2013 

Case Decided on : December 7, 2015 

Judges : Justice M. Yusuf Eqbal, Justice Chockalingam Nagappan 

Legal Provisions Involved : Constitution of India, Article 21, 32 

Case Summary Prepared By : 
Simi Varghese Tharakan,  

Mar Gregorios College of Law, Kerala 
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2. BRIEF FACTS OF THE CASE 

Parties 
 

Appellants: Parivartan Kendra 

Respondents: Union of India and Others  
 

 

Factual 
 

The eldest of the two dalit girls wanted to be a computer engineer and used to attend regular 

college while supporting her family by working as a daily wage worker. While she used to 

commute to her computer class or to work the assailants used to harass her by making sexual 

advances, pass lewd comments and also used to pull her dupatta. They also terrorized her and 

her family members by roaming near her house on their motorbikes and pulled down the 

curtains of their house and threatened her that they would damage and destroy her face if she 

did not heed to their demands and agree to have sexual relations with them. 
 

While both the sisters were sleeping on the rooftop of their home the assailants Anil Rai, 

Ghanshyam Rai, Badal and Raja climbed upon the roof and while Anil covered the elder sister’s 

mouth and Ghanshyam and Raja held her legs so that she could not move, Anil Rai poured acid 

on her body and face. While doing so, the acid also fell on her sister’s body and burnt her arm. 

Further, after pouring the acid the assailants stood there watching and enjoying the same till 

the victims’ parents rushed to the rooftop hearing their girls scream. The girls were rushed to 

the Patna Medical College and Hospital (PMCH). According to the petitioner, the doctors 

arrived only next morning and did not give them proper treatment. Moreover, the family had 

to buy all the medicines on their own.  
 

The victims’ family were provided Rs. 2 Lakhs 42 Thousand by the Bihar Government for 

treatment of both. However, the petitioners had spent more than 5 Lakhs on the treatment till 

the time of the writ and there was a requirement of further treatment as well. 
 

Further, the petitioners also said that they were not given adequate treatment at Patna Hospital 

moreover they were subjected to discrimination of being from lower caste. Subsequent to this, 

they shifted their daughters to Safdarjung Hospital, Delhi on April 5, 2013 with the help of 

their Society. 
 

Alongside all this the police had arrested the four perpetrators only after a month from the 

incident that happened in November, 2012 due to the intense pressure from the social 

organizations and the media. And on February 8, 2013 the IG of the police had made a 
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statement in an interview that the statement of victim would be taken under Section 164 of the 

Code of Criminal Procedure (CrPC) however according to the petitioners that was not obtained 

by the police. 
 

Procedural 

 

The petitioner approached the Supreme Court with a writ petition seeking justice, 

compensation and restoration of dignity of the survivors of the acid attack and also an assurance 

that these kinds of horrific events are not repeated elsewhere. Thus, a petition invoking the 

Apex Court’s civil original jurisdiction under Article 32 has been registered as Case No. Writ 

Petition (C) No. 867 of 2013. The Court had looked back in the 2006 Laxmi v. Union of India 

& Ors. and passed their judgment by dismissing the petition. 

 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether the guidelines which were laid down by the Hon’ble Court in Laxmi v. Union 

of India, provisions of Survivor Compensation Schemes, Criminal Amendment Law 

(Amendment) Ordinance, 2013 and a compensation amount of Rs. 3 Lakh do not 

provide an adequate remedy to the acid attack victims and in compliance of the 

contemporary legislation around the world to deal with this offence? 

II. Whether there is need for standard treatment and management guidelines for acid attack 

survivors? 

III. Whether additional measures need to be taken to ensure fundamental rights of citizens 

guaranteed by Indian Constitution and to secure the position of victims of acid attack 

who are primarily women and to provide certain other guidelines to ensure the speedy 

treatment, recovery, and rehabilitation of acid attack victims? 

 

4. ARGUMENTS OF THE PARTIES 

Appellant 

By presentation of the writ petition, the petitioner seeks justice, compensation and restoration 

of dignity of the survivors of the acid attack, and also the assurance that these sorts of horrific 

events are not repeated elsewhere. 
 

The petitioner also claimed that since acid was available easily, despite the order and directions 

in Laxmi’s case, it was being used to settle most minor disputes. And that an acid attack 

survivor needed several surgeries throughout his or her lifetime. It was also claimed that this 
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crime is mainly committed in four countries of the world, namely, Bangladesh, Pakistan, 

Cambodia and India. All the other three countries had paved way to effectively remedy the 

survivors of the acid attack. 
 

The petitioner contended that Bangladesh had passed stringent law than what was passed in 

India and that India had not effectively addressed the gravity of acid attacks nor did it 

adequately help the acid attack survivors. 
 

The petitioner also submitted that the failure of States to address the condition of the survivors 

with adequate compensation under the Survivor Compensation Schemes caused isolation of 

survivors and they were unable to leave their homes because of their disfigurements. A 

compensation of 3 Lakhs could not cover the entire expenses incurred by an acid attack victim. 

Hence, the petitioner continued to contend that Union of India has to develop a standard 

treatment and management guidelines; public health facilities; etc., as well, by constituting a 

panel of experts; to direct all private hospitals to provide free treatment, to treat victims of the 

acid attack. 
 

Petitioner also submitted that there needs to be pictorial displays with the first aid and primary 

care protocols and guidelines to neutralize the acid and stabilize the survivor in all Public 

Health Centres, sub-centres and government hospitals. 
 

The petitioner prayed for issuance of writ of mandamus to the State of Bihar to reimburse Rs. 

5 Lakhs to the victims’ family which was the amount that was spent on her treatment in addition 

to Rs. 10 Lakhs to the victims’ family for the suffering and pain they were subjected to. 

 

Respondent 

 

The learned counsel who appeared on behalf of the respondent also relied on the Laxmi Case 

and maintained that guidelines issued therein were adequate and that 17 States and 7 Union 

Territories have prepared ‘Victim Compensation Scheme’ in furtherance of S. 357-A of the 

CrPC, 1973 w.e.f December 31, 2009. And that the State of Bihar had paid the Compensation 

as per the norms set in their legislation. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

This case deals with two major provisions of the Constitution of India. Part III of the 

Constitution contains certain fundamental rights, including the right to constitutional remedies. 

The NGO, Parivartan Kendra, approached the apex court under the powers granted under 
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Article 32 of the Constitution, which guarantees remedies for enforcement of fundamental 

rights.  A writ was filed as a public interest litigation seeking compensation for the victims of 

acid attacks. 

The Hon’ble Supreme Court also placed reliance upon Art. 21 of the Constitution. 

Article 21 reads as follows:  

“21. Protection of life and personal liberty No person shall be deprived of his 

life or personal liberty except according to procedure established by law.” 

The right to life and liberty also includes the right to dignity. The non-payment of compensation 

to acid victims is a violation of this right. This right to life would also include free medical 

care, rehabilitative services, etc. This right was upheld in the present case and the court issues 

the necessary directions. 

 

6. JUDGEMENT IN BRIEF 
 

Ratio Decidendi 

 

I. Right to life under Art. 21 

The Hon’ble Supreme Court delivered the judgement based upon Article 21. This article 

guarantees the right to life and liberty. This right also includes the right to dignity. It was 

invoked and it was ruled that Rs. 3 lakhs stipulated in the Laxmi case should be the 

minimum amount provided by way of compensation. The states were directed to furnish 

more amount as compensation as the situation may demand. 

 

II. Guidelines issued 

The Court analyzed the situation at hand and issued certain guidelines with respect to the 

present case: 

o The Court took into account the severity of the injuries and the impact it would 

have on the victim’s ability to lead a future life and allowed compensation of Rs. 

10 Lakhs for the main victim Chanchal and Rs. 3 Lakhs for her sister. 

o The amount was directed to be paid within 3 months from the date of issue of the 

order. 

o The Court ruled that stringent action must be taken against the ones who supply 

the acid without proper authorization. It was reiterated that the authorities must 

maintain a proper check on them. Actin would also be taken against the authorities 

who fail in their duties. 
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o The Court also directed the States to make provisions for including the acid attack 

victims in the disability list. 
 

Obiter Dicta 

 

The Court observed that the States have failed to comply by the Victim Compensation Scheme 

as ordered by the Court earlier and have been sanctioning very meagre amount which is not 

sufficient to address the trauma of the victim. 
 

The Court addressed the burden of the State would befall by this Order but stated that it was 

necessary to help the victim in rehabilitation and to make sure that the States are following 

guidelines properly. 

 

The Court noted that the trauma suffered by the victims was beyond normal human 

comprehension. The social stigma faced by a victim was not be neglected either. The rise in 

acid attacks was attributed to the easy availability of acid. The State authorities were accused 

of carelessness in the distribution of acid and for the non-implementation of the guidelines 

issued by the Court in previous instances with respect to the same. 

 

7. COMMENTARY 

 

This case of Parivartan Kendra v. Union of India is one of its kind. This case attempted to fill 

the lacuna in the victim’s compensation guidelines and its implementation. From the subject 

case it can be understood that despite the legislations, guidelines or rules framed, India lacks 

a proper system to check that the same are being adhered to or not. This case is also noteworthy 

for the importance it gives to acid attack victims. The inclusion of acid attack victims under 

the disability list empowered them. It gave them their own set of rights and protection 

 

Further, in this case the Supreme Court has proved that it is the protector of our Constitution 

and thereof the Rights guaranteed under Part III of the Indian Constitution. The maintainability 

of the petition under Article 32 was upheld by the apex court. Also, from this case it can also 

be understood that Supreme Case has emphasized that the State has a duty towards victims of 

acid attack case and such instances are to be marked as serious offences and crime that leaves 

an everlasting scar both physical and mental that is inevitable. Such attacks are beyond 

irreparable and are also more of a gender-oriented crime where females are targeted the most.  

Despite such a historical judgement, India remains one of the countries with the highest 

number of acid attacks. The number of reported cases is only increasing with each passing 
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year. This could be attributed to the poor enforcement of the Court issued guidelines. The 

Supreme Court in the present case also emphasized the importance of proper implementations 

of the guidelines issued.  
 

The Courts observation that the law enforcing authorities and the hospital authorities need to 

be more compassionate towards victims of acid attack cases and ensure that every measure is 

taken to uphold the right to life of the victims as guaranteed under Article 21 of our 

Constitution which emphasizes on the right to live with dignity. In this instance, the girl had 

been disfigured beyond repair however, she has a right to live with dignity in the society and 

in this case the authorities failed to uphold that. 
 

This case must also be appreciated for the significant role played by the NGO. It serves as a 

validation to the importance of NGOs in the society. The help lent to the Dalit girls by 

Parivartan Kendra in the present case is the sole reason for the justice served to them. This 

judgement has been hailed as one of its kind for the impact it had on Indian society. 

 

8. IMPORTANT CASES REFERRED 

• Laxmi v. Union of India, (2014) 4 SCC 427 

• Laxmi v. Union of India, (2014) 13 SCC 743 

• Laxmi v. Union of India (2016) 3 SCC 669  
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CASE NO. 9 
 
 

NATIONAL LEGAL SERVICES AUTHORITY 

V. 

UNION OF INDIA 

(2014) 5 SCC 438 

DECLARATION OF TRANSGENDER AS THIRD GENDER 
 

ABSTRACT 

The following is the case summary of the famous case of NALSA v. Union of India that declared 

transgender person, considered to be the most marginalized and vulnerable group existing 

within the Global community as third gender. Living under the aegis of ‘Global village’ the 

legal system of the world has undergone transformation and one such arena is Human Rights 

Law. The concept of ‘transformative constitutionalism’ discussed worldwide has made the 

Indian Supreme court also to approach the issues and challenges faced by the transgender 

people through the prism of ‘Right to Self –Determination’. The constitutional guarantee of 

‘Justice’ in its preamble has seen its metamorphic growth at different eternities. On those 

contours one more feather in the cap of the Supreme Court of India is the judgment in National 

Legal Services Authority v. Union of India (NALSA) as it has given a blow to the orthodox 

and dominant view of gender identity in India and recognized the concepts of Personal 

Autonomy, individual dignity and Freedom that forms the core values of a Rule of Law based 

Society. 

 

1. PRIMARY DETAILS OF THE CASE 

 

Case No. : 
Writ Petition (Civil) No. 400 of 2012 

Writ Petition (Civil) No. 604 of 2013 

Jurisdiction : Supreme Court of India 

Case Decided On : April 15, 2014 

Judges : Justice K. S. Radhakrishnan and Justice A. K. Sikri 

Legal Provisions Involved : 

Constitution of India, Article 14, 15, 16, 21; 

ICCPR, Article 17 ; 

Universal Declaration of Human Rights, Article 6;  

International Covenant on Civil and Political Rights 

Article 16   

Case Summary Prepared By : 
Dr. D. Bhuvaneswari,  

Associate Professor, Director i/c of UG Affairs, HOD, 
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Department of International Law and Organization, 

School of Excellence, The Tamil Nadu Dr. Ambedkar 

Law University, Chennai 

 

2. BRIEF FACTS OF THE CASE 
 

Parties 
 

The Parties involved were the National Legal Services Authority constituted under the Legal 

Services Authority Act, 1987. Poojaya Mata Nasib Kaur Ji a Women Welfare Society as 

registered association and Laxmi Narayan Tripathy, claimed to be a Hijra, has got impleaded 

for the effective representation of the causes of the members of the transgender community 
 

Factual 
 

NALSA has been constituted under the Legal Services Authority Act,1987 with the pivotal 

objective of providing free legal aid services to the weaker, disadvantaged and other 

marginalized sections of Indian society. It has come forward to advocate the cause of 

Transgender people who seek a legal declaration on their gender identity and non-recognition 

of their gender identity violates Articles 14,15,16 and 21 of the Indian Constitution. This case 

is highlighted by the observations made by Justice K. S. Radhakrishnan while depicting the 

trauma, pain and agony the transgender community undergoes in the so called modern civilized 

society. Relevant here it would be to mention the statement made in 2013 by the United Nations 

Secretary General Ban-ki-Moon that discrimination on grounds of sexual orientation was one 

of the great neglected Human Rights challenges of our time. These petitions have essentially 

raised not only core issues related to ‘sexual identity’ and ‘sexual orientation’ but also highly 

sensitive human rights issues as well. Conceding the right to live with dignity is the root of 

Natural Law, the court has categorically stated that Sexual orientation is self-defined and 

gender identity is integral to their personality and is one of the most basic aspects of self-

determination, dignity and freedom. It issued directions to the Central and State governments 

to extend all the fundamental rights available to SEBCs/OBC citizens be extended to 

Transgender people as well. 

 

Procedural 

 

The National Legal Services Authority has filed the Writ Petition No. 400 of 2012, Poojaya 

Mata Nasib Kaur Ji Women Welfare Society, a registered association, has also preferred Writ 

Petition No. 604 of 2013, seeking similar reliefs in respect of Kinnar community, a TG 
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community. Laxmi Narayan Tripathy, claimed to be a Hijra, has also got impleaded so as to 

effectively put across the cause of the members of the transgender community. The Supreme 

Court has confined to issues pertaining to the constitutional and other legal rights of the 

transgender community. 

  

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether a person who is born as a male with predominantly female orientation (or vice-

versa), has a right to get himself to be recognized as a female as per his choice more so, 

when such a person after having undergone operational procedure, changes his/her sex 

as well? 

II. Whether transgender (TG), who are neither males nor females, have a right to be 

identified and categorized as a “third gender”? 

 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

The National Legal Services Authority, stressed the harrowing experiences faced by the 

members of the TG community and submitted that every person of that community has a legal 

right to decide their sexual orientation and to espouse and determine their gender identity. It 

has been submitted by the learned senior counsel since the TGs are neither treated as male or 

female, nor given the status of a third gender, they are being deprived of many of the rights and 

privileges which other persons enjoy as citizens of this country. Moreover, they are deprived 

of social and cultural participation that results in denial of access to education, health care and 

public places which deprives them of the Constitutional guarantee of equality before law and 

equal protection of laws. Further, it was also pointed out that the community also faces 

discrimination to contest election, right to vote, employment, to get licences etc. and, in effect, 

treated as an outcast and untouchable. It is submitted that the State cannot discriminate them 

on the ground of gender, violating Articles 14 to 16 and 21 of the Constitution of India. 
 

The historical background of the third gender identity in India and the position accorded to 

them in the Hindu Mythology, Vedic and Puranic literatures, and the prominent role played by 

them in the royal courts of the Islamic world etc. was traced out by Shri Anand Grover, learned 

senior counsel appearing for the Intervener. Reference was also made to the repealed Criminal 

Tribes Act, 1871 and explained how the British colonial rule changed the position so as to 

criminalize the acts of Hijaras/Eunuch always presents challenges.  



59 
 

 

The issues and challenges faced by the Kinnar community was accentuated by Sanjeev 

Bhatnagar, learned Counsel appearing for the petitioner in Writ Petition No. 604 of 2013, and 

submitted that they are the most deprived group of transgenders and called attention for 

constitutional as well as legal protection for their identity and for other socio-economic 

benefits, which are otherwise extended to the citizens of the country. 

 

Respondent 

 

The learned Solicitor General appearing for Union of India enunciated the sensitive nature of 

human rights issues involved in the case. The emergence or addition of new specific issues 

within the broad human rights movement always presents challenges. The rise of new novel 

rights has been described as complex, contingent and contentious. As call for serious attention 

is made, under the aegis of the Ministry of Social Justice and Empowerment, a committee, 

called “Expert Committee on Issues relating to Transgender”, has been constituted to conduct 

an in-depth study of the problems relating to transgender persons to make appropriate 

recommendations. Shri Khanna also submitted that due representation would also be given to 

the applicants, appeared before this Court in the Committee, so that their views also could be 

heard. Hearing was also given to the submissions made on behalf of various States and Union 

Territories about the initiatives taken to improve the conditions and status of the members of 

TG community in their respective States and Union Territories.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 
 

This is a human rights issue case that involved gender sensitive issues.  Gender identity is one 

of the most-fundamental aspects of life which refers to a person’s intrinsic sense of being male, 

female or transgender or transsexual person. The United Nations Human Rights Commission 

(UNHRC) in its report 2012 has set out five core obligations of States with respect to protecting 

the human rights of LGBT persons 

(a) To protect individuals from homophobic and transphobic violence; 

(b) To prevent torture, cruel, inhuman and degrading treatment of LGBT; 

(c) To decriminalize Homosexuality; 

(d) To prohibit discrimination based on sexual orientation and Gender identity; 

(e) To respect freedom of Expression, association and Peaceful Assembly. 

In pursuance of its commitment towards enforcement of International conventions and norms 
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that are significant for the purpose of interpretation of gender equality, the Supreme court of 

India has admitted the petition under the fortified articles 14,15,16,19 and 21 of the Indian 

Constitution. The court has made a passing reference to Section 377 of the Indian Penal Code 

but found no grounds to go for in-depth analysis of its validity as the court has exhaustively 

done with the issues in Suresh Kumar Koushal v. NAZ Foundation and others, (2014) 1 SCC 

1.   

6. JUDGEMENT IN BRIEF 
 

Ratio Decidendi 

 

Rule of Law, Justice & Democracy 

Reference made to Yogyakarta Principles that address a broad range of human rights 

standards and their application to issues of sexual orientation gender identity. 

 

Right to Equality and Non-discrimination under Article 14. 

Everyone is entitled to enjoy all human rights without discrimination on the basis of sexual 

orientation or gender identity.  
 

Prohibition of Discrimination on the grounds of Sex under Article 15 & 16. 

Both the Articles prohibit all forms of gender bias and gender-based discrimination. The 

requirement of taking affirmative action for the advancement of any socially and educationally 

backward classes of citizens is also emphasized here. The discrimination on the ground of ‘sex’ 

under Articles 15 and 16, therefore, includes discrimination on the ground of gender identity. 

The expression ‘sex’ used in Articles 15 and 16 is not just limited to biological sex of male or 

female, but intended to include people who consider themselves to be neither male or female. 
 

The Right to Freedom of Speech and Expression under Article 19. 

Everyone has the right to freedom of opinion and expression, regardless of sexual orientation 

or gender identity. This includes the expression of identity or personhood through speech, 

deportment, dress, bodily characteristics, choice of name, or any other means, as well as the 

freedom to seek, receive and impart information and ideas of all kinds, including with regard 

to human rights, sexual orientation and gender identity, through any medium and regardless of 

frontiers. 
 

Right to Recognition before the Law, Right to Life & Right to Privacy under Article 21. 

Everyone has the right to recognition everywhere as a person before the law. Persons of diverse 

sexual orientations and gender identities shall enjoy legal capacity in all aspects of life. Each 
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person’s self- defined sexual orientation and gender identity is integral to their personality and 

is one of the most basic aspects of self- determination, dignity and freedom. 

Everyone, regardless of sexual orientation or gender identity, is entitled to the enjoyment of 

privacy without arbitrary or unlawful interference, including with regard to their family, home 

or correspondence as well as to protection from unlawful attacks on their honour and 

reputation.  
 

The Indian law on the whole recognizes the paradigm of binary genders of male and female, 

based on one’s biological sex. The court has laid down that it cannot accept the Corbett 

principle of “Biological Test”, rather prefer to follow the psyche of the person in determining 

sex and gender and prefer the “Psychological Test” instead of “Biological Test”. Binary notion 

of gender reflected in the Indian Penal Code as well as in the laws related to marriage, adoption, 

divorce, inheritance, succession and other welfare legislations like MNAREGA, 2005, etc. and 

the non-recognition of the identity of Hijras/transgenders in the various legislations denies 

them equal protection of law and they face wide-spread discrimination. 

 

The above discussion of Articles 14, 15, 16, 19 and 21 points to the factum that the intention 

of the constitutional makers is not to exclude Hijras/Transgender from its realm. Article 14 and 

21 had used the expression “person” and the Article 15 has used the expression “citizen” and 

“sex” so also Article 16 and 19.  All these expressions, which are “gender neutral” evidently 

refer to human-beings. Hence, they take within their sweep Hijras/Transgender and are 

not as such limited to male or female gender. The concepts of justice social, economic and 

political, equality of status and of opportunity and of assuring dignity of the individual 

incorporated in the Preamble, clearly recognize the right of one and all amongst the citizens of 

these basic essentials designed to flower the citizen’s personality to its fullest. The concept of 

equality helps the citizens in reaching their highest potential. The emphasis is on the 

development of an individual in all respects. The basic principle of the dignity and freedom of 

the individual is common to all nations, particularly those having democratic set up. 

Democracy requires us to respect and develop the free spirit of human being which is 

responsible for all progress in human history.  
 

Therefore, to conclude that discrimination on the basis of sexual orientation or gender identity 

includes any discrimination, exclusion, restriction or preference, which has the effect of 

nullifying or transposing equality by the law or the equal protection of laws guaranteed under 

our Constitution, and hence the court is inclined to give various directions to safeguard the 
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constitutional rights of the members of the TG community. 

7. COMMENTARY 
 

The Constitutional guarantee of equality and dignity has been construed liberally by the 

Supreme Court of India in the National Legal Services Authority v. Union of India. In my 

opinion the decision portrays the complete transformation in the outlook of how an individual 

has to be viewed and the prompting role of international law in the municipal field to inculcate 

the core values of transformative Constitutionalism. This landmark Judgment has brought 

cheers and celebration not only for sexual minorities but also guaranteed different perception 

of human rights to other minority groups as well. The thoughtful deliberations made by the 

court into the gradations of legal and constitutional rights of miniscule population of the 

country is more adorable. The most far-reaching contribution is the elaboration on the right 

against non-discrimination. The appealing impact of the judgment is the culmination of 

international human rights law flowing into the domestic stream in a normal course without 

much aberrations by citing the ‘Doctrine of Harmonisation’.  

 

Efforts on focusing Sexual Orientation as a separate and distinct ground of discrimination 

started after a span of working time as initially advocacy on sexual orientation discrimination 

was aligned with non-discrimination campaigns and social movements on classical grounds of 

race, gender and minorities. In this arena NGO’s have played splendid part even though 

sustained efforts had to be made to persuade national and international Human Rights NGO’s 

to take on sexual orientation issues at par of their agenda. Significant attention to debate over 

sexual orientation received its impetus during 1990. A joint statement on human rights of 

LGBT sent to the General Assembly which castigated the principle of non-discrimination 

required that human rights apply equally to every human being regardless of sexual orientation 

and gender identity. Resolution 17/19 on Human Rights, Sexual orientation and Gender 

identity was the first specific UN Resolution on sexual orientation and Gender Identity. Among 

the enormous range of LGBT initiatives undertaken in regional and international governmental 

organizations the year of 2006 saw the adoption by a distinguished group of international 

human rights experts of the Yogyakarta Principles on the application of International Human 

Rights Law in relation to sexual orientation and Gender identity. These principles were 

completely imported by the Supreme Court while pronouncing judgment in favour of the most 

marginalized and vulnerable group of the society i.e. Transgenders. This judgment has to be 

hailed for the vibrant appreciation and solicitation of principles that constitute the core values 
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of the concept of Rule of Law which is essence of a Democratic Society. 

 

8. IMPORTANT CASES REFERRED 

• Jolly George Varghese v. Bank of Cochin, (1980) 2 SCC 360 

• Vishaka v. State of Rajasthan and Others, (1997) 6 SCC 241 

• Subash Kumar v. State of Bihar, AIR 1991 SC 420 

• Mehta M.C. v. UOI (1987), 4 SCC 463 

• Vincent Panikurlangara v. UOI, AIR 1987 SC 990 

• Attorney General v. Otahuhu Family, (1995) 1 NZLR 603 

• A. B. v. Western Australia, (2011) HCA 42 

• Bellinger v. Bellinger, (2003) 2 All ER 593 

• Van Kuck v. Germany (Application No.35968/97 – ECHR Judgment dated 12.9.2003) 
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CASE NO. 10 
 

DELHI JAL BOARD  

V. 

NATIONAL CAMPAIGN FOR DIGNITY AND RIGHTS 

OF SEWERAGE AND ALLIED WORKERS 

(2011) 8 SCC 568 

JUSTICE FOR THE SEWAGE AND ALLIED WORKERS 
 

ABSTRACT 

The following is the case summary of the landmark judgement that observed a shift in decision 

making from minor, precise legalities to a more transformative approach that maintains and 

elaborates constitutional morals. The Supreme Court in the month of July passed the judgement 

in the case of Delhi Jal Board v. National Campaign Etc.& Ors., 2011 which gave rise to a 

solution of a deep-rooted discriminatory problem faced since historic times by a particular 

section of society. This case essentially highlights the trouble caused by the State, where 

essential jobs are offered to sewerage workers, in return to which the State refuses to take 

responsibility for the safety and health of their employees along with challenging all claims to 

compensate those victims and in particular deals with the deprivation of the civil and political 

rights of such workers. The development of the judicial liberation was seen in this case, and 

the victory lies in not mere facts of the case, but a larger socio-political picture, which is much 

more significant. Discrimination of Equality in all aspects of life raise doubts about the 

functionality of the Constitution guardians. ‘Basic safety consideration’ is one such issue in 

this case, and the State needed judicial interference to entitle and safeguard the interests of 

those underprivileged sections of society that are cause for concern.  

1. PRIMARY DETAILS OF THE CASE 

Case No. : Civil Appeal No. 5322 of 2011 

Jurisdiction : Supreme Court of India 

Case Decided On : July 12, 2011 

Judges : Justice G. S. Singhvi, Justice Asok Kumar Ganguly 

Legal Provisions Involved : Constitution of India, Article 14, 21, 38, 39, 42, 43 
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Case Summary Prepared By : 
Tanya Shroff 

K. L. E Law College, Bangalore 

 

2. BRIEF FACTS OF THE CASE 

Parties 
 

Delhi Jal Board, the appellant, challenged the High Court’s decision of 2008, which was 

initially filed by way of a Public Interest Litigation. The Respondents are the Advocates at 

Human Rights Law Network, who initially petitioned a ‘National Campaign for Dignity and 

Rights of Sewerage and Allied Workers’, which represented millions of wagers in Delhi 

working for several municipal agencies like Delhi Jal Board, Delhi State Industrial 

Development Corporation, Municipal Corporation of Delhi, Central Public Works Department, 

New Delhi Municipal Council and more, attacking their roles in risking the lives of scavengers 

by not ensuring adequate safety measures.  

 

Factual 

 

The Hon’ble Supreme Court of India, on July 12, 2011 passed a landmark judgement in favour 

of those sections of the societies that were facing challenges and difficulties, especially the 

sewage workers and other scavengers, who would daily risk their lives by cleaning and going 

down the drainage. The State did not provide them enough safety equipment or security and 

have therefore been deprived of their fundamental rights under Article 14 (Right to Equality) 

and Article 21 (Right to Life and Liberty) for more than the past six decades. The State has 

been criticized on being so careless and insensitive to the basic needs of safety and wellbeing 

of those poor sections, who are compelled to work in the most unfavourable situations and yet, 

they face the risk to their life.  
 

Along with compensation to the deceased, the Supreme Court ordered all the relevant civic 

bodies to ensure immediate action and comply to the orders passed by the Delhi High Court in 

2008. There were multiple reports flowing with respect to scavengers dying while cleaning the 

drainage due to inhaling poisonous gases and fumes while being forced to go into the drains 

without proper equipment. Even after such deaths were reported the civic bodies refused to 

provide any financial aid to the sufferers. All this was highlighted in the Public Interest 

Litigation and disgusted with the situation, the Delhi High Court on April 5, 2008, directed all 

those civic bodies to provide free medical support to the workers and compensate those who 
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are suffering for illness or loss or death from statutory funds in addition to providing them with 

protective gears and equipment while going down the drain.  
 

However, it was found that there was very poor implementation of the order passed. Hence, 

the Court finally took a tough stand and directed the civic bodies to make immediate payment 

to the families of the victims through Delhi Legal Aid Services Authority with an extra 

compensation to some of them. 

 

Procedural 

 

After the High Court order was passed, Delhi Jal Board, the agency responsible for liquid waste 

management and water supply, filed an appeal in the Supreme Court of India. The appellant 

claimed that the Delhi High Court had exceeded their jurisdiction in ordering them to pay 

compensation and take care of the safety equipment for the workers. The plea was dismissed 

and the court directed these civic bodies to immediately implement the actions they were 

supposed to as per the Order of 2008, preferably within two months. The compensation amount 

to be paid to the victims was enhanced to Rs. 5 Lakh. 

 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether the High Court was justified by accepting such a writ petition, filed in the form 

of PIL, by the respondent for compelling the State to take effective measures in order 

to ensure the safety of the sewage workers and to compensate the families of the victims 

facing accidents while working in the sewage? 

II. Does the direction by the High Court amounts to usurpation of the legislative powers 

of the State? 

III. Is the High Court entitled to issue interim orders directing payment in the form of 

compensation for the families of the deceased workers?  

 

4. ARGUMENTS OF THE PARTIES 

Appellant 

• The appellant argued that the writ petition should be set aside because, by entertaining 

such petitions in the name of public interests, the High Court has over exceeded its 

jurisdiction as per Article 226 of the Constitution. Further, they argued that the High 
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Court does not have the jurisdiction to directly or indirectly interfere in the agreement 

made between the appellant and the worker or contractor. 

• Sri Sukhai Ram, the Chief Engineer at Delhi Jal Board claimed that the death reported 

in March 2009, the deceased Mr. Rakesh Kumar Saini, was a painter and not sewage 

worker. The victim was engaged by a sub-contractor, and fell into the sewer because of 

unconsciousness by inhaling epoxy. He also mentioned that compensation of Rs.1.71 

Lakhs was paid to the deceased’s family. 

• The appellant claimed that, so far the deaths that have occurred had no concern with 

the board and it is possible that some local residents checked the manhole themselves. 

The petition does not reflect current circumstances.  

 

Respondent 

 

• The respondent argued that those who got killed due to negligence of the employer do 

not have the means and resources for seeking judicial aid and justice. They pleaded to 

the Court to highlight this issue and to empathize with those many workers who died 

having been forced to work in odd conditions, on account of mere carelessness of public 

authorities. 

• The Respondent brings to limelight the plight of sewage workers. Delhi, being one of 

the most populated cities, generates a large quantity of sewage waste. At present it is 

estimated to be 2871 mld (millions of litres per day), out of which Jal Board is 

responsible for the treatment and disposal of liquid waste through internal sewers which 

employs 5,500 workers for maintenance and other work. The working conditions are 

extremely bad and the workers are not only exposed to the risk of several harmful toxic 

substances, but also face suffocation and recurring accidents. 

• Reports state that scores of manhole workers die every year however, these deaths are 

not really documented or given importance. A report, prepared by the Centre for 

Education and Communication on the Health and Safety Status of Sewage Workers, 

concluded that the mortality rate was high at such workplaces: - 

- 33 sewage workers had died in the past 2 years due to accidents while working 

on blocked sewer lines. 55% of workers enter these sewages at least 10 times 

a month and half of them spend 8 hours a day in such work.  

- All of the workers have faced injuries, eye irritation, blockage of other senses, 

skin rashes, etc.   
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- 41 workers have reported syncope and 24 reported temporary unconsciousness. 

None of the workers have been vaccinated against hepatitis.  

• Even after the High Court order was passed, the death of 6 sewerage workers was 

reported as early as March 2009, due to inhaling toxic substances in the manholes 

without protective gears. Out of them, four of the deaths occurred under the jurisdiction 

of Delhi Jal Board. The Respondents argued about failed implementation of adequate 

measures post court orders. 
 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

The Constitution framers laid down the Fundamental Rights available to all citizens and 

simultaneously incorporated Directive Principles of State Policy, which though is not 

enforceable by any court, it is an obligation for every State to adhere to certain responsibilities 

and ensure equality, welfare, etc. among all. Certain such provision laid down in the 

Constitution being relevant to this case are: - 

o Article 14 declares Equality before law. The State shall not deny anyone equal rights 

before the law or the equal protection of the laws within the territory of India.  

o Article 15 ensures that the State does not discriminate between any citizen on grounds 

of religion, race, caste, sex or place of birth. 

o Article 21 provides for protection of life and personal liberty for every person. No 

person shall be deprived of his life or personal liberty except according to procedure 

established by law. 

o Article 32 ensures remedies for enforcement of fundamental rights. Anyone whose 

rights have been violated, have a right to approach the Supreme Court through 

appropriate proceedings. 

o Article 38 declares that the State shall promote the welfare of its people by securing 

and protecting effectively an order in which justice, social, economic and political, shall 

inform all the institutions of the national life.  

o Article 39(e) mandates that the State shall, in particular, direct its policy towards 

securing that the health and strength of workers, men and women, and the tender age 

of children are not abused and that citizens are not forced by economic necessity to 

enter avocations unsuited to their age or strength. Clause (2) of this Article, which was 

inserted by the 44th Amendment Act declares that State shall strive to minimize the 

inequalities in income, and endeavour to eliminate inequalities in status, facilities and 
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opportunities, not only amongst individuals, but also amongst groups of people in 

different vocations. 

o Article 39A inserted by the 42nd Amendment Act,1976, lays down that the operation of 

the legal system must promote justice, on a basis of equal opportunity, and shall, 

provide free legal aid in any way, to ensure that opportunities for securing justice are 

not denied to any citizen by reason of economic or other disabilities. 

o Article 42 and 43 enjoins the State to make provision for securing just and humane 

conditions of work and to promote a decent standard of living.  

 

6. JUDGEMENT IN BRIEF 
 

Ratio Decidendi 
 

 

I. Rule of Law, Justice and Democracy 

The Supreme Court first attempted to remove the misconception that courts exceed their 

powers by entertaining writ petitions on behalf of a particular section of the society, 

generally the disadvantaged sections. It stated that all the organs are supposed to 

preserve Constitutional values enshrined in Part III and IV of the Constitution, and 

dismissing such a petition would go against these values. Hence, the High Courts would 

be failing their duty if they start dismissing petitions filed by genuine social groups.  

 

II. Constitutional Obligations of the State under Directive Policies 

The Supreme Court made it clear that the State and its instruments cannot absolve 

themselves of the responsibility of providing effective safety measures for the workers 

employed by the State itself for cleaning the sewages. A human being who is 

undertaking such hazardous jobs cannot be treated like a mechanical robot and, hence, 

an argument for contractual liberties was not allowed to the appellant. The court 

referred to a few cases like Vishaka (1997), Vineet Narain (1998) and Association for 

Democratic Reforms (2002).  

 

III. Negligence by Public Authorities and liability to pay damages 

The Supreme Court looked down upon the attitude of authorities like Delhi Jal Board, 

who used the judicial process to delay compensation to the sufferers. Initially, the High 

Court had ordered a payment of Rs. 1.5 Lakhs – Rs. 2.25 Lakhs, however the Supreme 

Court dismayed this paltry amount. The Court referred to judgements like Rudul Shah 

v. State of Bihar,  Nilabati Behera, Chandrima Das, and other similar cases, coming to 
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a conclusion that the appellant’s challenge against compensating these workers 

deserves to be rejected. Additionally, the Supreme Court stated that the compensation 

awarded should be reasonable, and that the High Court could have been fairer by 

ordering a compensation of at least Rs. 5 Lakhs to the families of the deceased workers. 

The Supreme Court ordered the appellant to comply with the aforesaid compensation 

within 2 months from the date of judgement. 

 

IV. Right to Equality and Non-discrimination under Article 14 and 15 

Everyone is entitled to enjoy all human rights without discrimination on the basis of 

caste, creed, etc. All workers employed are ought to be treated with respect and in a 

humane manner. However, in this particular case it is given that the State has 

discriminated between various sections of the society, and workers of such odd jobs 

like cleaning the sewage received no aid from the State.  

 

V. Right to Life & Right to Privacy under Article 21 

Everyone has the right to live with respect, dignity and in healthy conditions etc., the 

Supreme Court stated that this right is basic for everyone and Article 21 can never be 

suspended. In this particular case, the sewage workers’ basic right to live, to breathe in 

a clean environment, working with safety measures, have all been taken away. The 

Court dismays the fact that even after employing people for such odd jobs, they are 

asked to work in the worst of conditions with a risk to their life. 

Obiter Dicta 

 

The Supreme Court observed that while assessing the damages, all circumstances which are 

legitimate must be considered. “It is not a mere guesswork neither is it the resultant effect of a 

compassionate attitude.” Regarding this case, the compensation was calculated on certain 

guidelines like placement in society, difference in financial and social status, and on the basis 

of that particular fact situation.  
 

Based on J. Bhagwati’s observations, the poor in our country have become side-lined 

considering law for the poor than law of the poor. Unfortunately, due to pricing out of the legal 

system, the poor sections of the society lose their faith on the judicial system too. 
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7. COMMENTARY 
 

 

The Constitution gives every citizen of the country, the Right to Equality under Article 14. In 

my view, this case of Delhi Jal Board v. National Campaign for Dignity and Rights of 

Sewerage and Allied Workers highlights two very important aspects between the appellants 

and the victims, first being that, along with all the powers given to the State, they are obliged 

to fulfil their moral duty towards their people as enshrined under the Directive Policies of the 

State. However, the above situation clearly shows that the State did not provide basic amenities 

to its employees, and thus, has failed in its duty as a State. Secondly, the failure in such duty 

has led to the violation of the Fundamental Rights of those workers. The cost of this failure is 

extremely high because not only were rights violated, but so many of the workers either died 

or were victims to long term diseases.  Personally, it is very unfortunate to hear that such issues 

are not new but in fact are thriving in our society for decades. Today NGOs and other social 

groups have to take a stand through PIL, in order to voice out on behalf of the poor, illiterate 

and ignorant sections of society. These disadvantaged sections cannot vindicate their rights and 

have been suffering silently due to State inactions or negligence for generations. In reality, 

welfare measures provided by the State do not reach millions of downtrodden sections of the 

society in India. The Right to Life, Liberty and Equality have just remained an illusion for such 

sections of society and the only way to give them justice is when such genuine social groups 

raise these issues in Court through petitions.  

 

Powerful authorities like Delhi Jal Board use their resources to challenge Court decisions in 

order to tire out these petitioners who support the weak and poor. The Court made a very strong 

decision to overcome this issue by stating that the ‘locus standi’ of such writ petitions can no 

more be objected or questioned. Thus, it is a landmark judgement for Courts to entertain such 

petitions in the future. These authorities need to understand the importance of humane 

treatment to their employees, no matter how small or big the work is, and compensating the 

workers’ families in case of accidents is the basic responsibility of Duty of Care by these 

authorities. The Supreme Court won hearts by not only directing the payment for damages, but 

also by increasing the sum of compensation based on the quantum of the facts. 

 

8. IMPORTANT CASES REFERRED 

• People’s Union for Democratic Rights v. Union of India, AIR 1473 456 

• Hussainara Khatoon (IV) v. State of Bihar, 1979 SCR (3) 532 
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• Municipal Council, Ratlam v. Vardhichan, AIR 1980 SC 1622 

• Vishaka v. State of Rajasthan, (1997) 6 SCC 241 

• Vineet Narain v. Union of India, (1998) 1 SCC 226 

• Union of India v. Association of Democratic Reforms, (2002) 5 SCC 294 

• Rudul Shah v. State of Bihar, (1983) 4 SCC 141 

• Nilabati Nehera v. State of Orissa, (1993) 2 SCC 746 

• Railway Board v. Chandrima Das, (2000) 2 SCC 465 
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CASE NO. 11 
 

 

BACHPAN BACHAO ANDOLAN  

V.  

UNION OF INDIA 

(2011) 5 SCC 1 

CHILD LABOUR AND CHILD TRAFFICKING 
 

 

ABSTRACT 
 

The following is the case summary of the case of Bachpan Bachao Andolan v. Union of India, 

pertaining to child labour and child trafficking happening in and around India where thousands 

of innocent kids’ lives are at risk. The circus is one of the ancient forms of indigenous 

entertainment in the world, with humans having a major role to play. This case highlights the 

plight of the children employed in the circus and the inhumane treatment to which they are 

subjected to. There are instances of sexual abuse on a daily basis in addition to physical and 

mental abuse. The children are deprived of basic human needs of food and water. This case is 

centred around the rights of the child during the course of his employment. This judgment has 

been hailed as one of its kind for the significant changes it brought about in the life of children 

in the circus. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Writ Petition (Civil) No. 51 of 2006 

Jurisdiction : The Supreme Court of India 

Case Decided On : April 18, 2011 

Judges : Justice Dalveer Bhandari, Justice A. K. Patnaik 

Legal Provisions Involved : 

Constitution of India - Article 14, 15, 16, 17, 19, 21, 21-A, 

23, 24, 32, 39(f);  

The Children (Placing of Labour) Act, 1933; 

Juvenile Justice Act 2002 – Sections 18, 31(1), 33(3);  

Indian Penal Code 1860, Section 41, 293, 319-329, 339-

346, 350-351, 361-363, 365, 367, 370, 416, 420, 465-466, 

468, 471, 503, 506 

Case Summary Prepared By : 
Adith Vijay Karthik 

K. L. E Law College, Bangalore 
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2. BRIEF FACTS OF THE CASE 
 

Parties 
 

In the present case the petitioner is Bachpan Bachao Andolan and the Respondents are the 

Union of India & Others. 

 

Factual 
 

The case had sprouted out from the basic fact that a complaint was filed by a 12-year-old girl 

who had run away from a circus group where she was detained and asked to perform for 

entertainment in dangerous situations. Her complaint was that she and several others had been 

trafficked, forced to stay and perform in a circus where they were sexually abused. Again in 

2004 it was found that many more girls were trapped for more than 10 years in a circus that 

was not a part of the Indian Circus Federation. It was through their parents that the petitioner 

got to know about many similar cases. The parents were not allowed to meet their children. 

And the children were kept in inhumane working conditions, with no adequate sanitation 

facilities.  The petitioner had a remarkable record of saving girls from exploitation. He was a 

part of the organization named “Bachpan Bachao Andolan” which was an NGO, exclusively 

functioning for the well-being and development of children under exploitative labour. The 

children employed in Indian circuses were found to be deprived of basic human rights. It was 

stated that the petitioner has filed this petition following a series of incidents where the 

petitioner came in contact with many children who were trafficked into performing in circuses.  
 

Procedural 

 

The petitioner filed a Public Interest Litigation under Article 32 of the Constitution before the 

Supreme Court, requesting the Court to issue orders or directions against the State regarding a 

series of issues related to the welfare of the children in the circus and their trafficking at the 

borders. 

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether the children employed in circuses are deprived of any Fundamental rights? 

II. Whether this improper employment of children in circuses comes under human 

trafficking?  

III. Whether the employment of the children in circuses has any legislations in place that 

could be invoked whenever there is any violation?  
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4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

The Petitioner made some efforts in understanding the true source of the problem by 

conducting research titled “Eliminating Child Labour from Indian Circuses” which began in 

July 2002. Then efforts were put in to create awareness among circus owners about employing 

children in their circuses. The petitioner tried appealing to major circus owners to stop 

trafficking, bondage child labour and other violations of child rights but in vain. Again in 2004 

the parents of some children trapped for more than 10 years sent complaints to the petitioner. 

That’s when the seriousness of this issue was understood.  
 

A day in the life of these children sounded miserable. If any of them complained about 

anything, they were maltreated and scolded by the management or employers. These children’s 

day ended usually in midnight after their performances and they returned to their tents. Then 

too, they are left to the whims and fancies of the management people’s moods. Again, their day 

began at dawn, depriving them of sleep. There was also no direct legislation that has powers to 

deal with the problems of the children who were trafficked into circuses.  
 

It was submitted that the petitioner does not intend for these circuses to be completely banned 

or prohibited but there was a strong need to regulate this, ensuring safety and welfare measures 

of all those who are working in circuses, particularly children. As many of them employ 50 

persons and therefore a large number of labour laws were argued to be applicable. Child Labour 

was prevalent in Indian circuses as artists were not given minimum wages. The Petitioner had 

also argued about the living and working conditions of these children in broad categories like 

insufficient space, lack of food and sleep, poor sanitation, lack of health care personnel, etc. 

The employment of children in circuses also involved various legal complications as it violated 

some Fundamental Rights guaranteed by the constitution as well as many Labour legislations.  

The Petitioner prayed for a Writ of Mandamus for purposes of framing guidelines for the 

persons engaged in circuses, for conducting simultaneous raids in all the circuses by the CBI 

to free children and check violation of Fundamental Rights, appointing special forces in the 

border to check cross-border trafficking, applying Juvenile Justice (Care and Protection of 

Children) Act, 2000 and declaring certain offences as cognizable offences under the Penal 

Code, awarding compensation to victims rescued from circuses along with a time-bound 

rehabilitation package, laying down a clear set of guidelines prohibiting employment or 

engagement of children up to 18 years of age.  
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Respondent 

 

The then Solicitor General filed written submissions, broadening the scope of this petition, 

trying to deal with the problem of child trafficking. He had furnished some shocking statistical 

data pertaining to number of persons trafficked every year. He also referred to the PALERMO 

Protocol with respect to trafficking. It was argued that the recruitment, transportation, transfer, 

harbouring or receipt of children for exploitation is trafficking regardless of the means used. 

The respondent used various sources to bring employment of children in Indian circuses within 

the scope of child trafficking.  
 

Intervention is crucial when it comes to rescuing these children. According to him, it is the 

Police’s obligation to fulfil its duty. He laid down various guidelines to be followed that would 

ensure a smooth rescue operation of these children. It was submitted that Article 23, 39, 14, 21 

of the Constitution guaranteed every child to be free from exploitation. There were also various 

provisions in the Indian Penal Code. It was submitted to issue directions to the Commissioner 

of Police, Delhi and State Governments to ensure compliance with the guidelines and invoke 

the laws applicable for the safety and freedom of these children. The Respondent urged to enact 

direction of a preventive nature against the police authorities to protect rights of children, until 

a suitable legislation is set up in place. The respondent also submitted that there were gross 

violations of several Labour laws. He also submitted that there should be a committee 

constituted for the purpose of preventing child labour.  

 

Some alarming details about trafficking was provided. Usually victims were lured in with fake 

promises of marriage and employment. It was submitted that trafficking in women and children 

was increasing since the risk of being prosecuted was low. Since women and children do not 

go to brothels on their own, they were brought in using cunning tactics, highly systematic, 

organised and illegal trafficking networks. These networks could be found throughout the 

country and they work as a chain reaction. There are various international treaties and 

Conventions to prevent this but still, this inhumane act seems to grow nonetheless. The 

Solicitor General issued a list of guidelines to be followed to rescue trafficking victims as well. 

The Child Welfare Committees were empowered under Section 31(1) of the Juvenile Justice 

Act. But the standards employed by these committees were not uniform throughout the country. 

So, the direction relating to review of Child Welfare Committees must be re-examined.  

 

It was argued that the existing child protection mechanisms have to be strengthened. To give 

effect to the Juvenile Justice programme, nodal points have to be identified. The Child Welfare 
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Committee was one such body. But it was possible to overlook its work. So, it was suggested 

that for every Juvenile home, a District Judge or a Judge nominated by the Chief Justice of the 

High Court should be visitor and periodical reports must be submitted to the High Court. Extra 

instructions were given to ensure that the Juvenile homes are not overseen. Suggestions were 

also made for various purposes like helplines and schemes for children who are in need of care 

and protection, to combat trafficking of women and children for commercial sexual 

exploitation, etc. It was argued that the guiding principles formulated in the Integrated Child 

Protection Scheme must be implemented.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The Supreme Court of India has decided the case in the light of Article 14-17, 23-24, 21 A and 

32 of the Constitution of India. 

o Indian Penal Code, 1860, Sections 41, 293, 319-329, 339-346, 350-351, 361-363, 365, 

367, 370, 416, 420, 465-466, 468, 471, 503, and 506; 

o Juvenile Justice (Care and Protection of Children) Act 2000, sections 18, 31(1), and 

33(3); 

o Goa Children’s Act, 2003; 

o Child Labour (Prohibition and Regulation) Act 1986; 

o Children pledging of Labour Act, 1933; 

o Bonded Labour system Abolition Act 1976; 

o Factories Act 1948; 

o Suppression of Immoral Traffic in Women and Girls Act 1956 (The Immoral Traffic 

(Prevention) Act 1956 (ITPA)), sections 7, 8, 8A, 8B, 15, and 17(3); 

o Right of Children to Free and Compulsory Education Act 2009, Section 3, Chapter 6; 

o Child Welfare Act 1978. 

The international conventions such as UN Protocol to Prevent, Suppress and Punish Trafficking 

in Persons, Especially Women and Children 2000 and Convention for the Suppression of the 

Traffic in Persons and of the Exploitation of the Prostitution of Others 1950 are also noted in 

the case law. 

The Fundamental Rights which were infringed because of working in circus: 

o Article 14 (Equality before Law)  

o Article 21 (Protection of Life and Personal Liberty) 

o Article 21A (Right to Education) 
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o Article 23 (Prohibition of Traffic in human beings and forced labour) 

o Article 39 (Certain principles of policy to be followed by state regarding health, 

strength, opportunities and facilities) 

o Article 45 (Provision for early childhood care and education to children below the age 

of six years) 

o Article 51A (Fundamental Duties)         

 

6. JUDGMENT IN BRIEF 

Ratio Decidendi 

 

I. All child’s rights have been guaranteed by various legislations in India 

Section 3 of Right of Children to Free and Compulsory Education Act, 2009 provides 

that every child of the age of 6-14 years shall have a right to free and compulsory 

education in a neighbourhood school till completion of elementary education. Chapter 

6 of the Act has special provisions for the protection of the right of children. The 

National Commission for Protection of Child Rights received a statutory status after 

passing of this Act. By virtue of Article 21-A of the Constitution, the right of children 

to free and compulsory education was made a Fundamental Right. Every child between 

the ages of 6-14 now have a right to free education in a school till elementary level.  

 

II. To bring down child trafficking, adoption programmes were suggested to be 

governed by some guiding principles 

There were instances of trafficking happening through adoption processes. To decrease 

the probability of that happening, the Solicitor General came up with a list of guiding 

principles to be implemented in the adoption programmes which was accepted by the 

Court. These principles included suggestions like Institutionalisation of the child must 

be for the shortest time possible, all attempts in finding a suitable Indian family must 

be made, inter-country adoption must be a last resort when all other adoption methods 

are exhausted like foster care, placement with relatives (kinship care), etc.  
 

Accordingly, orders were issued by the Supreme Court pertaining to children employed 

in Indian circuses. The Central Government was asked to issue suitable notifications 

prohibiting the employment of children in circuses within 2 months from the date of 

order, to implement the Fundamental Right of the children under Article 21A. The 

respondent Governments were directed to conduct simultaneous raids in all circuses to 
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free the children and check violation of any Fundamental Rights. These rescued 

children were to be kept in the care and protective homes till they are of 18 years old. 

The respondents were asked to contact their parents and if they were willing to take 

their children back, they were asked to do so after proper verification. The respondents 

were also directed to frame a proper scheme of rehabilitation of rescues children from 

circuses.  
 

The submissions made by the Solicitor General were also accepted by the Court and 

directed for the circular to be issued within 4 weeks from the date of order and a 

compliance report was ordered to be filed by the Chief Secretary of each State to 

Supreme Court of India.  

 

Obiter Dicta 

 

It is submitted that the book on Trafficking in Women and Children in India edited by Shankar 

Sen along with P. M. Nair, IPS is a useful document. In a report called “Abolition of Child 

Labour in India” submitted by the NCPCR to the planning commission, certain useful 

perspectives are to be found. It is submitted that India is home to 19% of the world's children. 

More than one-third of the country’s population around 440 million is below 18 years. India’s 

children are India’s future.  

 

7. COMMENTRY 

 

Children are our nation’s future and every effort must be taken to make sure every child has 

equal opportunities to grow as better individuals in the society. It is crucial to provide them 

with adequate basic needs and education so that they can be shaped and moulded into what 

they want to become. But in many cases, children are given away by their own families due to 

poverty. They really cannot be blamed. But they must ensure that their child grows up in an 

environment with everything needed for their development. Most parents fail to ensure so. As 

a result, their children end up getting exploited and manipulated for horrendous purposes. One 

such field where such children end up, is Indian circuses.  
 

With their basic needs neglected most of times, these children grow up not knowing their rights. 

Which does not enable them to demand what they want. They grow up thinking they deserve 

to work under inhumane conditions. They are made to perform for hours on end. They are 

deprived of the love and affection which they must be rightly getting. They are treated like 

animals, in short. Girl children face much more abuse in these places. The lifestyles of these 
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kids are miserable and terrifying. But it is refreshing to see these NGOs stepping up for their 

rescue. Circuses provide a huge stage for artists. But usually, the owners forget that artists are 

the ones who voluntarily come forward to offer their performances. It is nerve-wracking to 

imagine what these children were put through in these circuses. And it is the efforts of NGOs 

that some of them are rescued safely and are tugged to sleep by their parents inside their homes 

every day. This judgement has been crucial to the betterment of the welfare of the children 

trapped in circuses and its one of its kind. 

 

8. IMPORTANT CASES REFERRED 
 

• N. R. Nair & Others v. Union of India & Others, (2001) 6 SCC 84 
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CASE NO. 12 
 

ASSOCIATION FOR SOCIAL JUSTICE & RESEARCH 

V.  

UNION OF INDIA & OTHERS  

MANU/DE/4335/2010 

CHILD MARRIAGE – A VIOLATIVE OF HUMAN AND 

FUNDAMENTAL RIGHTS 
 

ABSTRACT 

The following is the case summary of Association for Social Justice & Research v. Union of 

India & Ors. in which the father of a 11 or 12 year-old girl (however, according to the medical 

report, the age range was set at 16 or 18 years) married his daughter off to a 40-year-old man. 

Factors contributing to increasing child marriages are poverty, dowry, bride pricing, certain 

customs and traditions, religious and social influences, illiteracy, and the perceived incapacity 

of women in labour. The Government of India adopted the Prevention of Child Marriage Act 

2006, repealing the Child Marriage Restraint Act, 1929 that was in place, to ensure that child 

marriage is abolished completely from the society. An NGO recognized and intervened into 

the matter where the father and husband of the minor girl argued that the marriage happened 

without any exchange of money and it was for the betterment of the girl. The Court held the 

marriage to be presumptively invalid unless the girl decided differently when she reaches 18 

years of age, i.e., the Writ Petition would be dismissed, with instructions preventing the 

consummation of marriage until the age of eighteen. The present case is an example of the fact 

that child marriages are prevalent in many parts of the country. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : W. P. (Crl) No. 535 of 2010 

Jurisdiction : High Court of Delhi  

Case Decided On : May 13, 2010 

Judges : Justice A. K. Sikri, Justice Ajit Bharihoke  

Legal Provisions Involved : 

The Code of Criminal Procedure, 1973; 

The Hindu Marriage Act, 1955 - Sections 5(iii), 11, 12, 

18; 

The Prohibition of Child Marriage Act, 2006 – Sections 

2(a), 3, 9, 12(a), 15 & 18; 

The Indian Penal Code, 1860 – Sections 363, 367 
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Case Summary Prepared By : 
Pooja Lakshmi 

Bennett University, Greater Noida 

 

2. BRIEF FACTS OF THE CASE 
 

Parties  
 

The Petitioner in this case is the “Association for Social Justice & Research”, a registered 

society in Delhi, working for the cause of social issues concerning justice mainly social justice 

and it envisions to protect the vulnerable and helpless individuals. The Respondents are Union 

of India & Others. 
 

Factual 
 

The Petitioner filed a Habeas Corpus petition to trace a minor named Chandni, daughter of Mr. 

Vijay Pal.  It is stated that the parents of the said girl forced her to marry a Mr. Yashpal, a 40-

year-old man, who allegedly had paid her parents in exchange of the girl. After the discovery 

of this happening, several civil society groups tried to trace and rescue Chandni but in vain. It 

was alleged that the Respondent had kept the girl in hiding. Court gave Directions to the 

concerned Police Station to locate and produce the girl. On May 11, 2010, Crime Branch 

succeeded to trace and produce the girl with the exemplary efforts of Mr. Sunil Kumar, 

Inspector, and Mr. Baljeet, Sub-Inspector, Crime Branch. Meanwhile, the father of Chandni, 

Mr. Vijay Pal and husband Yashpal were arrested and produced before the concerned 

Magistrate and later remanded to judicial custody. Chandni was sent to live at a children’s 

home (Nirmal Chhaya) while the Court determined her custody.  

 

Procedural 
 

She was produced in the Court where she stated she was 17 years of age and had freely 

consented to the marriage with Yashpal without any pressure. Hence a medical examination 

was conducted for clarifying the same where it was deduced that she was between 16-18 years 

old. Chandni’s father and husband were also facing other criminal proceedings along with the 

case of custody of Chandni.  

 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether a marriage contracted by a boy with a female of less than 18 years and a 

male of less than 21 years could be said to be valid marriage and the custody of the 
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said girl be given to the husband (if he is not in custody)? 

II. Whether a minor can be said to have reached the age of discretion and thereby walk 

away from the lawful guardianship of her parents and refuse to go in their custody? 

III. If yes, can she be kept in the protective custody of the State? 

IV. Whether the FIR under Section 363 IPC or even 376 IPC can be quashed on the 

basis of the statement of such a minor that she has contracted the marriage of her 

own? 

V. Whether there may be other presumption also which may arise? 

 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

The Petitioner argued that Chandni was a minor, i.e., aged between 11 to 12. However, 

according to the medical report, the age range was set at 16 to 18 years. It was alleged that 

Chandni was forcefully married to Yashpal, a widower in exchange for money. The marriage 

was argued to be in violation of the Prohibition of Child Marriage Act, 2006. The custody of 

Chandni was argued to not be given to her husband considering the safety of the girl. The 

Petitioners filed a Habeas Corpus Petition to trace the minor child and produce the girl. The 

issue of custody in a marriage of a minor girl was also to be discovered. 

 

Respondent 

 

The Respondent argued that there was no monetary transaction and that the marriage was for 

the better life of Chandni as her father failed to provide the same to his family due to his low 

income. Chandni denied that her father sold her to Yashpal or that any money was involved. 

Both Chandni’s father and the husband denied monetary exchange in relation to the marriage.  

Concerning the family background, it was further cleared that Chandni is the eldest daughter 

(17 yrs. of age) of Vijay Pal (who has five daughters and one son). With respect to Yashpal, he 

stated that “he is 35 years of age and a widower having two daughters of adolescent age”.  

Moreover, he stated that his marriage with Chandni was fixed by the intervention of some 

common friends and relatives. Chandni’s father also stated that this marriage is beneficial for 

his daughter as he was a low-income laborer and has a large family who is dependent on his 

meager income of about Rs.150 per day. Due to this reason, Vijay Pal was not in a position to 

provide any education to his children. 
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5. LEGAL ASPECTS INVOLVED IN THE CASE 
 

The provisions of the concerned acts are mentioned below in tune with this case analysis. The 

following are the particulars used by the researcher and has been relied upon by the Court of 

law for interpretation as well. 

 

The Prohibition of Child Marriage Act, 2006 
 

o Section 2(a) in The Prohibition of Child Marriage Act, 2006 - Meaning of a child is 

provided as a female who is less than 18 years of age and a male who is less than 21 years 

of age. 

o Section 3 in The Prohibition of Child Marriage Act, 2006 provides that every child marriage 

is voidable if the contracting party was a child at the time of the marriage. 

o Section 9 in The Prohibition of Child Marriage Act, 2006 provides punishment for a male 

adult who marries a child. 

o Section 12(a) in The Prohibition of Child Marriage Act, 2006 provides for nullity of 

marriage if the minor is trafficked or sold for the purpose of marriage. 

 

The Hindu Marriage Act, 1955 
 

Marriage is a sacred union of two people where they agree to a lifetime companionship. As per 

the law, a marriage is valid if it fulfils two conditions. Firstly, the parties must have the capacity 

to marry and must be performed with necessary ceremonial acts. As per this law, child marriage 

is neither void nor voidable. Law remains silent regarding the aspects concerned in Section 11 

and 12.  

However, in section 13(2)(4) a female child has been given the right to repudiate the marriage 

by way of divorce. The concerned provisions are enlisted below: 

o Section 5(iii) in The Hindu Marriage Act, 1955 provides the minimum age requirement in 

marriages i.e., 18 for women and 21 for men.  

o Section 11 in The Hindu Marriage Act, 1955 provides conditions for null or void marriages. 

o Section 12 in The Hindu Marriage Act, 1955 provides conditions for Voidable marriages. 

It is to be noted that a marriage in which a minor is involved is not void-ab-initio but is 

voidable under this provision.  

o Section 18 in The Hindu Marriage Act, 1955 provides for punishment for contravening 

provisions in the act. 
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The Indian Penal Code, 1860 
 

As per this law, the following provisions are concerned: 

o Section 363 in The Indian Penal Code - Punishment for kidnapping. 

o Section 367 in The Indian Penal Code - Punishment for kidnapping and causing grievous 

hurt, slavery, etc. 

These provisions may be invoked in case of a marriage in which a minor is involved.  

 

6. JUDGEMENT IN BRIEF 

 

Significantly, Justice A. K. Sikri gave the judgement after hearing the arguments from both 

parties on the concerned issues. The Court found that the best way to guarantee the proper 

protection of Chandni’s interests is to render the following rationale: 
 

Ratio Decidendi 

 

Prohibition of Child Marriage Act, 2006 

Chandni’s (who was a minor) marriage to Yashpal was held to be valid until she wishes against 

the marriage after she turns 18. The High Court may also refuse the quashing of marriage on 

the ground of compromise. The financial stability is one that factor that has to be considered 

significantly. Chandni’s father remarked that this marriage will benefit his daughter because 

he was a low-wage worker. But it was the opinion of the Court to give custody of Chandni to 

her parents. 
 

The Court also said that a lack of education is linked to a lack of knowledge about sexual 

relations and reproduction, and that this lack of knowledge, combined with cultural silence 

about reproductive and sexual health, denies girls the ability to make decisions about sexual 

relations, family planning, and their own health. 
 

The marriage of Chandni and Yashpal violates provisions of the Prohibition of Child Marriage 

Act, 2006 as Chandni was a minor. However, the marriage was not held to be void under civil 

law. This may be considered as a forced marriage as Chandni married Yashpal due to the 

economic circumstances of her family. Vijay Pal and Yashpal were arrested and FIR was 

registered against them for the same. The Court examined the situation and the objective of the 

Prohibition of Child Marriage Act in 2006.  
 

Besides this, as mentioned above, the custody of Chandni was given to her parents in addition 

to which the Court also held that the marriage must not be consummated before Chandni turned 
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18 years old. After turning 18 with the consent of consummation from Chandni, the marriage 

could be consummated either through a traditional consummation ceremony or any other 

means. The Court also pointed that, if Chandni chooses against consenting to the marriage after 

she turns 18, then the marriage would be null as per Section 3 of the Prohibition of Child 

Marriage Act. The Writ Petition was accordingly disposed of with an affidavit undertaken by 

Yashpal and Premawati, mother of Yashpal.  

 

7. COMMENTARY 
 

The social menaces are many and amongst them the above mentioned one is terrific as this is 

removing the traces of younger female generation from having a better standard of living. As 

per the feminist jurisprudence, this does not confine with giving women their chance to live a 

better life but the attitude of the family members too, matter to a great extent. The purpose of 

the Prohibition of Child Marriage Act, 2006 is to ensure the protection of minor girls who are 

neither psychologically nor physically fit to get married. Even though NGOs and Government 

agencies have been working for decades to remove this particular evil, the reality is that this 

evil is still prevalent in the society and it continues to swallow girls all around the nation, 

destroying their sense of self and preventing them from attaining the extreme stage of self-

development after which a girl gets to choose the life she wants. Ultimately and unfortunately 

indeed, child marriages lead to girls being chained to living according to stereotypes tied to 

their gender and when these girls become older, they repeat the process for other young girls 

who step into their community. The reasons for the same may be poverty, tradition, culture, 

and values based on patriarchal norms. The mixture of all these causes has resulted in non-

consensual child marriages. Child marriage is a violation of human rights as there any many 

consequences like early pregnancy, child mothers, social isolation, domestic violence, sexual 

abuse, poor vocational training, little education, responsibility for raising children while still a 

child, health risks associated with early sexual initiation and childbearing, and highest rates of 

maternal and child mortality. It is also to be noted that if the minor girl did not consent to the 

marriage when she turned 18, the marriage would be null. The Court emphasizes in this present 

case that child marriage should not be encouraged. 

 

Child Marriage is a violation of various provisions. Civil law does not declare such a marriage 

to be null and void. The psychological and other consequences of such a marriage are 

numerous. As per the Act of 2006, any man who is an adult and contracts a child marriage must 

be sentenced with rigorous imprisonment for up to two years or a fine of up to one lakh rupees, 
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or both and Yashpal is liable for the same. 
 

In a world where everything is becoming globalized, we as a society still need to ponder over 

the questions of “where do we stand now by still fighting for child marriages’ prohibition?” 

“Are we or will we be pulled back by similar menaces in society during our journey towards 

development?” “If so, what is the push factor for pursuing progress holistically?” Only time 

will answer. 

 

8. IMPORTANT CASES REFERRED 

 

• Lajja Devi v. State (WP (Crl.) No. 338 of 2008) 

• Manish Singh v. State Govt. of NCT & Ors., (2006 (1) CCC (HC) 208)  

• Phoola Devi v. The State & Ors., (2005 VIII AD Delhi 256),  

• Ravi Kumar v. The State & Anr., (2005 (124) DLT),  

• Sunil Kumar v. State NCT of Delhi & Anr., (2007 (2) LRC 56 (Del) (DB)). 
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CASE NO. 13 
 

NAZ FOUNDATION  

V. 

 GOVT. OF NCT OF DELHI & ORS. 

(160 DELHI LAW TIMES 277) 

STRIKING DOWN SECTION 377 OF IPC  
 

 

ABSTRACT 

The following is the case summary of the case of Naz Foundation v. Govt. of NCT of Delhi that 

struck down Section 377 IPC to the extent of criminalizing consensual private same-sex sexual 

acts between adults. The petitioner filed a writ petition in way of a Public Interest Litigation to 

strike down Section 377 which penalized “Carnal intercourse against the order of nature”. 

When interpreted literally, it amounted to criminalization of consensual private same-sex 

sexual acts between adults. This was argued to be in gross violation of Article 14, 15, 19 and 

21 as it discriminated against the LGBT community and swept them under the rug with respect 

to health-related issues involving their sexual practices. These individuals had to hide their true 

sexual orientation due to the criminal sanction. So, the efforts put in by NACO (National Aids 

Control Organization) to curb the spreading of AIDS/HIV were going in vain as they could not 

identify the individuals of the LGBT community. It made the MSM (Men who have sex with 

other men) and the gay community, most vulnerable to the spreading of HIV/AIDS. It was in 

view of the discrimination against the LGBT community and Public Health that a writ petition 

was filed in the High Court of Delhi. 

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : WP (C) No. 7455 of 2001 

Jurisdiction : Delhi High Court  

Case Decided On : July 2, 2009  

Judges : Justice Ajit Prakash Shah, Justice S. Muralidhar  

Legal Provisions Involved : 

Indian Penal Code, 1860, Section 377; 

Constitution of India, Article 14, 15, 19(1)(a) -

19(1)(d), 21; 

Universal Declaration of Human Rights (UDHR), Article 

12; 

International Covenant on Civil and Political Rights 

(ICCPR); 
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European Convention of Human Rights, Article 8   

International Covenant on Educational, Social 

and Cultural Rights (ICESCR), Article 12 

Case Summary Prepared By : 
Krithikaa Suresh 

School of Excellence in Law, TNDALU, Chennai 

 

2. BRIEF FACTS OF THE CASE 

Parties 
 

The petitioner in this case is a Non-Governmental Organization named “Naz Foundation”. 

The respondents are: 

o Union of India through Ministry of Home Affairs and Ministry of Health and Family 

Welfare,  

o National Aids Control organization (NACO),  

o Delhi State Aids Control Society,  

o Commissioner of Police, Delhi,  

o Individuals and NGOs (Voices against Section 377 being one of them)  

 

Factual 
 

The petitioner filed a writ petition in way of a Public Interest Litigation to strike down Section 

377 of Indian Penal Code (IPC) which penalized “Carnal intercourse against the order of 

nature”. When interpreted literally, it amounted to criminalization of consensual private same-

sex sexual acts between adults. This was argued to be in gross violation of Articles 14, 15, 19 

and 21 as it discriminated against the LGBT community and swept them under the rug with 

respect to health-related issues involving their sexual practices.  

 

Procedural 
 

It was in view of the discrimination against the LGBT community and Public Health that a writ 

petition was filed in the High Court of Delhi. But, in 2004, the same petition was dismissed 

citing the reason to be “absence of cause of action”. However, the Supreme Court remitted the 

case back to the High Court of Delhi for fresh decision.  

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether Section 377 IPC is an infringement of a person’s right to privacy and right to 

dignity that is guaranteed under Article 21 Constitution of India? 

II. Whether Section 377 is truly an impediment to Public Health? 
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III. Is morality or public disapproval a ground of restriction to Fundamental Rights?  

IV. Whether Section 377 violates right to equality to individuals from the LGBT 

community, guaranteed under Article 14?  

 

4. ARGUMENTS OF THE PARTIES 
 

 

Petitioner 
 

The petitioner’s argument was that Section 377 IPC violated Article 14, 15, 19 and 21. Their 

contention was that it was unreasonable, arbitrary and targeted the gay community. It was 

argued that morality or public disapproval were not a valid ground to restrict Fundamental 

Rights. It was argued that the criminal sanction under the Section, resulted in Homosexuals 

being mistreated by the law enforcement machinery itself. The criminal sanction posed a huge 

hindrance by forcing these individuals to stay hidden. This in turn was an impediment to public 

health as a whole as there was a huge risk of HIV/AIDS spreading hastily.  

 

Respondents 

 

The Respondents include Ministry of Home Affairs and Ministry of Health and Family Welfare 

appearing for Union of India. Surprisingly, both submitted arguments contradictory to each 

other. The Additional Solicitor General (ASG) appearing on behalf of the Ministry of Home 

Affairs argued that Section 377 was actually contributing immensely to the curbing of 

AIDS/HIV by criminalizing Homosexuality. Allowing homosexuality would pose a hindrance 

to public Health. It was no Fundamental Right to indulge in same-sex activities.  
 

Right to privacy was argued to be not absolute and that it could be restricted for compelling 

State interest. Article 19(2) allowed restrictions in the interest of decency and morality, as 

homosexuality invited questions of morality and public disgust. It was also argued that Section 

377 was rarely used against Homosexuals and that the main purpose of it was for offences 

against Women and Children. Striking it down would mean there would be no other way to 

prosecute offences against the order of nature.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

Section 377 of IPC on unnatural offences read as follows:  

 “Whoever voluntarily has carnal intercourse against the order of nature with any man, 

woman or animal, shall be punished with imprisonment for life, or with imprisonment 
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of either description for a term which may extend to ten years, and shall also be liable 

to fine.” 

 

This Section criminalizes consensual private same-sex sexual acts between adults, which is in 

clear violation of Article 14 which reads:  

“The State shall not deny to any person equality before the law or the equal protection 

of the laws within the territory of India.” 

 

It also discriminates a certain portion of society based on their sexual orientation. Sexual 

orientation is analogous with “sex” in Article 15:  

“The State shall not discriminate against any citizen on grounds only of religion, race, 

caste, sex, place of birth or any of them.” 

 

With respect to rights to privacy. Dignity and health, they all branch out from Article 21:  

“No person shall be deprived of his life or personal liberty except according to 

procedure established by law.”  

 

It is with respect to privacy and dignity that International Laws were cited:  

Article 12 of UDHR: “No one shall be subjected to arbitrary interference with his 

privacy, family, home or correspondence, nor to attacks upon his honour and reputation. 

Everyone has the right to the protection of the law against such interference or attacks.” 
 

Article 17 of ICCPR: “No one shall be subjected to arbitrary or unlawful interference 

with his privacy, family, home or correspondence, nor to unlawful attacks on his honour 

and reputation. Everyone has the right to the protection of the law against such 

interference or attacks.” 

With respect to the contentions about public health and morals:  

Article 8 of European Convention of Human Rights: “1. Everyone has the right to 

respect for his private and family life, his home and his correspondence. 2. There shall 

be no interference by a public authority… except such as is in accordance with the law 

and is necessary... for the protection of health or morals…” 

Article 12 of ICESCR:  

“The States Parties to the present Covenant recognize the right of everyone to the 

enjoyment of the highest attainable standard of physical and mental health” 
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6. JUDGEMENT IN BRIEF 

Ratio Decidendi 
 

I. Right to life under Article 21 includes right to dignity and right to privacy 

In Maneka Gandhi v. Union of India (1978 AIR 597) it was held that, right to life in 

Article 21 includes protections of a person’s dignity, autonomy and privacy. Right to 

dignity on other hand, recognizes a person as a free being who develops his or her 

body and mind as he or she sees fit. Moreover, in Olmstead v. US (277 U.S. 438) it 

was held that right to privacy implies right to be let alone. In Kharak Singh v. State of 

U. P. (1964 SCR (1) 332) it was held that right to privacy can be traced from right to 

life in Article 21. Similarly, the word “sex” in article 15 is analogous to Sexual 

orientation.  

It has been indicated clearly in Bernstein and Ors. v. Bester and Ors (NNO, 1996 (4) 

BCLR 449 (CC)) that scope of privacy is closely related to scope of identity. It was 

held that right to privacy is a part of Article 21. It was also concluded that S.377 denies 

a person’s dignity and violates Article 21.  

 

II. Section 377 is an impediment to Public health and does not curb the spreading of 

HIV/AIDS 

In light of Article 12 of ICESCR, Supreme Court also held in Paschim banga Khet 

Mazdoor Samity v. State of West Bengal (1996) 4 SCC 37) that right to health is inhered 

as a fundamental right under Article 21. The LGBT community was categorised as 

high Risk group when it comes to HIV/AIDS. S.377 was sweeping these individuals 

under the rug due to its criminal sanction. It was held that S.377 IPC was not the cure 

for HIV/AIDS but appropriate education, use of condoms and advocacy of safe sex 

practices was. 
 

III. Questions of morality is not a valid ground to restrict a Fundamental Right 

In Lawrence v. Texas (539 U.S 558 (2003)) it was held that moral disapproval is not 

by itself a legitimate state interest to justify a statute that bans homosexual sodomy. 

S.377 was held to be based on stereotypes which bear no historical or logical rationale 

which was a reason behind its arbitrariness. So, morality or public disapproval were 

held to not be a valid justification for restriction of Fundamental Rights guaranteed 

under Article 21. 
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IV. Section 377 violates right to equality under Article 14 

With respect to whether S.377 violated right to equality guaranteed under Article 14, 

public morality was not the province of criminal law. Just because a person does not 

fit into the normal stigmatization of either genders, does not mean it is a valid ground 

for discrimination. In short, S.377 was found to be targeting homosexuals as a class, 

so it was found to be in violation of Article 14.  

In the final judgement, it was held that, S.377 IPC insofar as to criminalizing 

consensual sexual acts of adults in private, was in violation of Articles 14, 15 and 21. 

It was held that it would still continue to govern non-consensual penile non-vaginal 

and penile non-vaginal sex involving minors.  

 

Obiter Dicta 

 

The Law Commission, in its 172nd report, recommended deletion of Section 377. It suggested 

amending “Rape Laws” to include non-consensual forcible penetration of all sorts, regardless 

of gender. These recommendations are personally persuasive in nature but jurisprudential 

value. The Court also discussed the concepts of “strict scrutiny” and “proportionality review”. 

Interference by the States must be proportionate to the legitimate aims. Legislation should not 

be only assessed on its aims but rather on its effects. With respect to violation of Article 19, 

the Court felt it was unnecessary to venture upon it and left the issue open.  

 

7. COMMENTARY 
 

This case was celebrated by the LGBT community in India, as it finally paved the way for 

Homosexuality in India. Individuals of the LGBT community had been mistreated in various 

ways just because they did not fit into the “normalcy” of either genders. The impact of 

criminalization on the LGBT community is evident. Individuals were harassed, exploited 

physically and sexually, abused, spoken to with profanity, threatened, raped, treated with 

cruelty, etc., due to the criminal sanction in Section 377 IPC. While divulging into the notions 

of “Why?”, it is highly pertinent to understand the concept of gender identity differing from 

sexual orientation. Every individual has both “gender identity” and “sexual orientation”. A 

person’s gender identity must be based on whether there is conformity between biological sex 

and the psychological sex, (i.e.) the physical features which they use to express it. Most people 

find both in conformity. It is the individuals in non-conformity between both who face trouble 

in society.  

 



94 
 

Homosexuality has been condemned upon immensely. It was unacceptable to many States as 

it conflicted with the teachings of various religions and with the cultural and traditional values 

of many communities. The concept of sexual orientation was recognized only after the medical 

field declared it as an important characteristic of an individual, closely inter-woven with parts 

of their psychological intricacies. As human beings evolve more and more, their sexual 

orientations are widening parallel to it. It has taken centuries and huge radical changes in the 

society to progress towards acceptance of the LGBT community. India has always had a rich 

history with respect to sexual orientation. Parts of it can be seen in various religious literature. 

In some, it has been condemned upon severely, but in others, it has been dealt with liberally. 

But nowhere does it run in co-ordination with the dramatic punishments prescribed by the 

English common law (i.e.,) death penalty, rigorous imprisonment for the offences of male-male 

sexual intercourse and adultery. The only punishments spelt out in Indian religious literature 

were fines and some rituals that were believed would lead to forgiveness from God. It is 

astonishing how this hatred towards homosexuality from English Law crept and crawled its 

way into Indian law through Lord Macaulay.  
 

But thanks to the drafters of the Constitution and the efforts of NGOs, that today, 

homosexuality has been finally accepted in India as well. A complete analysis of the judgement 

revealed the fact that the Indian Constitution has been drafted in such a way that gives enough 

space and possibility for adaptation through the changing times. Homosexuality invited public 

disapproval, but it stood no chance in competition with the Fundamental Rights of an 

individual. In the end, the Indian judiciary has too, proved itself as the ultimate interpreter, 

guardian and protector of the Constitution. It is to be noted that if it wasn’t for the efforts put 

in by the NGOs, homosexuality would still be taboo and the rights of homosexuals would’ve 

still been unrecognized, paving further way for their victimization.  

 

8. IMPORTANT CASES REFERRED 

 

• Anuj Garg v. Hotel Association of India, (2008) 3 SCC 1 

• E.P Royappa v. State of Tamil Nadu, (1974) 4 SCC 3 

• Fancis Coralie Mullin v. Administrator, Union Territory of Delhi and Ors., (1981) 1 

SCC 608 

• Indra Sawhney v. Union of India, (1992) Supp. 3 SCC 

• Kharak Singh v. State of U. P., 1964 SCR (1) 332  

• M.H Haskot v. State of Maharashtra, (1978) 3 SCC 544 
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• Maneka Gandhi v. Union of India, 1978 AIR 597 

• People's Union for Civil Liberties v. Union of India, (1997) 1 SCC 301 

• Bernstein and Others v. Bester and Others NNO, 1996 (4) BCLR 449 (CC) 

• Lawrence v. Texas, 539 U.S 558 (2003) 

• Olmstead v. United States, 277 US 438 (1928) 

• Planned Parenthood of South-eastern Pa v. Casey, 505 US 833 (1992) 

• The National Coalition for Gay and Lesbian Equality v. The Minister of Justice 1998 

(6) BCLR 726 (W) 

• Toonen v. Australia, (No.488/1992 CCPR/C/ 50/D/488 /1992, March 31, 1994) 
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CASE NO. 14 
 

SAKSHI  

V.  

UNION OF INDIA AND ORS. 

 (2004) 5 SCC 518 

DEFINITION OF RAPE CASE  
 

 

ABSTRACT 

The following is the case summary of the historical judgement of Sakshi v. Union of India. A 

section of the Western-educated urban elite Hindu men of India had started to conceive of 

customs like child marriage, ascetic widowhood and sati as a national embarrassment and 

branded them ‘social evils’. These groups had begun organizing campaigns to lobby the 

colonial government for legislative interventions and had undertaken a wider program of 

female emancipation through education. On the other side of the debate, the emerging cultural 

nationalists of India resisted zealously the legislative and other measures in favour of ‘female 

emancipation’ as an alien influence. The law of rape within the Indian Penal Code was enacted 

at this time of strong political friction between the cultural nationalists and the colonial state 

supported by Indian reformers over the meaning and status of the quintessential Indian 

womanhood. Yet the rape law does not seem to be predominantly shaped by the above 

controversy, because the law of rape had no particular socio-religious connotation and with its 

marital rape exemption was perfectly compatible with the nationalistic patriarchal necessities 

of life. In the year 1997, fifty years after independence and more than one hundred and thirty 

years after the original rape laws came into force, the definition of rape was brought under the 

scrutiny of the apex court.  

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition (Crl.)  No. 33 of 1997 

Jurisdiction : Supreme Court of India 

Case Filed On : February 28, 1997 

Case Decided On : May 26, 2004 

Judges : Justice S. Rajendra Babu, Justice G. P. Mathur 

Legal Provisions Involved : Indian Penal Code, 1860, Section 375 
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Case Summary Prepared By 
: Vishnu Bandarupalli,                                                     

NALSAR University of Law, Hyderabad 

 

2. BRIEF FACTS OF THE CASE 
 

Parties 
 

This writ petition was filed by an organization named Sakshi to provide legal, medical, 

residential, psychological or any other help, assistance or charitable support for women, in 

particular those who are victims of any kind of sexual abuse or harassment or violence.  The 

defendants are Union of India, Ministry of Law and Justice and Commissioner of Police, New 

Delhi. 

 

Factual 

 

Prior to the 2013 amendments to criminal laws, rape was defined as non-consensual sexual 

intercourse. Although the term ‘sexual intercourse’ was not defined in the Code, it came to be 

interpreted as peno-vaginal penetration only, thus excluding from the scope of rape all other 

forced penetrative assaults, such as anal and oral rape, digital rape, and rape using a foreign 

object. As a result of this narrow interpretation, perpetrators accused of other forms of 

penetrative sexual assault could only be booked for lesser offences, such as outraging the 

modesty of a woman under Section 354, unnatural offences under Section 377, and so on. The 

accused persons in such cases, where convicted, would get away with minor sentences. When 

several such instances involving minor victims came to the light, this petition was filed by 

Sakshi highlighting the same. Although this narrow interpretation affected all victims of sexual 

violence, the petition was framed in terms of the harm suffered by minors. 

 

Procedural 

 

This writ petition was filed under Article 32 of the Constitution in the Supreme Court of India. 

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether the term ‘rape’ as defined under section 375 of the IPC includes all kinds of 

forcible and aggressive penetrations? 

II. Whether ‘sexual intercourse as defined under Section 375 can be interpreted more 

broadly? 
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III. Whether it is legally justified to treat non-traditional modes of sexual abuse and 

violence against minors and women in spite of being equally traumatic as lesser 

offences under Sections 354 and 377 of the IPC. 

 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 

 

The petitioner submitted that there has since some time been an evolving body of feminist legal 

theory and jurisprudence which has lucidly recognized rape as an experience of degradation, 

violation and humiliation rather than an obsolete notion of penile/vaginal penetration. 

Confining an understanding of rape in terms sought to be done by the respondent authorities 

and its representatives endorses the view that rapists treat rape as sex and not violence. 
 

The petitioners were represented by Ms. Meenakshi Arora, who argued for expanding the term 

‘rape’ as defined under section 375 of the IPC to include all kinds of forcible and aggressive 

penetrations. The learned counsel argued for a purposive interpretation of Section 375 of the 

IPC. Purposive interpretation is essentially an approach to statutory and constitutional 

interpretation in which the courts interpret statutory provisions/clauses based on the purpose 

for which it was enacted. The petitioner therefore argued that the court should adopt a wider 

interpretation in order to fulfil the purpose of Section 375, IPC and referred to the case of S. 

Gopal Reddy v. State of AP to substantiate her prayer for a purposive interpretation. The 

counsel further asserted that since the words ‘sexual harassment’ have not been defined in the 

IPC, there is no restriction on the court to give it a broader meaning so that several types of 

child abuse may fall within its ambit and the conviction of the lawbreaker may be possible 

under Section 376 IPC. In furtherance of this argument, she referred to Articles 17 and 19 of 

the United Nations Convention on the Elimination of All Forms of Discrimination Against 

Women, 1979 according to which the State must take all kinds of appropriate measures to 

protect children and women from all kinds of physical and mental abuse (including sexual 

harassment). It is further submitted the purposive interpretation is espoused in some other 

countries so that the offenders do not go unscathed just because of the technicality of the law. 

She placed strong reliance on some decisions of the House of Lords to substantiate her 

contentions and the most notable being the case of R v R. In order to demonstrate the 

egregiously inhuman nature of rape, the counsel for the petitioner referred to the judgements 

of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations 

of International Humanitarian Law Committed in the territory of former Yugoslavia. 
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According to Article 5 of the statute of the International Tribunal, rape is a crime against 

humanity and also amounts to a violation of the Geneva Convention.  

 

Respondent 

 

The respondents were represented by R. N. Trivedi, Additional Solicitor General of India. He 

argued that rape was adequately defined in Section 375 of the IPC and asserted that penetrations 

other than penile/vaginal penetration fall within the ambit of unnatural sexual offences. 

Therefore, stringent punishments are provided for such unnatural offences under Section 377. 

He further argued that Section 377 which deals with unnatural sexual offences provide for 

punishment that is as stringent as that provided in Section 376 for rape.  

 

At the heart of the Respondents arguments were a prayer for a positivist interpretation by the 

court. Reference was made to Vol. 75, para 10 of the Corpus Juris Secundum, wherein it is 

clearly stated that sexual penetration of a female is an essential element of the crime of rape, 

but the slightest infiltration of the body of the female by the sexual organ of the male is 

adequate. The Learned counsel has also made reference to Brownlie, Ian: Principles of Public 

International Law wherein the learned author, after perusing some decisions of English courts 

expressed an opinion that the exact words of a statute bind the court even if the provisions are 

contradictory to international law. 

 

The learned counsel representing the Union of India accepted that in the absence of municipal 

laws, international treaties ratified by India can be analyzed and interpreted for framing 

guidelines in respect of implementation of fundamental rights. However, when laws are already 

prevailing, consequent ratification of international treaties would not make the current laws 

ultra vires of treaties in case of the contradictions. In such scenarios, the State (through its 

legislative wing) can alter the law to bring it in consonance with treaty obligations as such 

matters fall within the ambit of State policy (Entry 14 List I, Article 253) and therefore, are not 

enforceable. Therefore, no writ can be issued by the court to modify any law including bringing 

it in consensus with treaty obligations. The learned counsel for the respondent also cited the 

case of Hindi Hitrakshak Samiti v. Union of India wherein it was held that a petition under 

Article 32 of the Constitution should not lie to indicate any policy preference. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

It is stated within the writ petition that the petitioner has noticed with growing concern the 
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dramatic increase of violence, especially sexual violence against women and youngsters as well 

because the implementation of the provisions of Indian legal code namely Sections 377, 

375/376 and 354 by the respondent authorities. The existing trend of the respondent authorities 

has been to treat sexual violence, other than penile/vaginal penetration, as lesser offences 

falling under either Section 377 or 354 of the IPC and not as a sexual offence under Section 

375/376 IPC. It has been found that offences like sexual assault of minor children and ladies 

by penetration aside from penile/vaginal penetration, which might take the other form and will 

also be through use of objects whose impact on the victims is in no manner but the trauma of 

penile/vaginal penetration as traditionally understood under Section 375/376, have been treated 

as offences tailing under Section 354 of the IPC as outraging the modesty of a women or under 

Section 377 IPC as unnatural offenses. 
 

The petitioner through this petition contends that the narrow understanding and application of 

rape under Section 375/376 IPC only to the cases of penile/vaginal penetration runs contrary 

to the existing contemporary understanding of rape as an intent to humiliate, violate and 

degrade a lady or child sexually and, therefore, adversely affects the sexual integrity and 

autonomy of girls and children in violation of Article 21 of the Constitution which guarantees 

everybody the right to personal life and liberty. 

 

The petitioner submits that a clear reading of Section 375 would make it apparent that the term 

sexual intercourse has not been defined and is, therefore, subject to and is capable of judicial 

interpretation. Further the explanation to Section 375 IPC does not in any way limit the term 

penetration to mean penile/vaginal penetration.  

 

The definition of the term rape as contained within the Code is extremely wide and takes within 

its sweep various sorts of sexual offenses. Limiting the understanding of rape to abuse by 

penile/vaginal penetration only, runs contrary to the contemporary understanding of sexual 

assault law and denies majority of girls and youngsters access to adequate redress in violation 

of Article 14 (right to equality before the law) and Article 21 of the Constitution. Statistics and 

figures indicate that sexual assault of youngsters, particularly minor girl, children by means 

and manner aside from penile/vaginal penetration is common and should take the shape of 

penile/anal penetration, penile/oral penetration, finger/vaginal penetration or object/ vaginal 

penetration. 
 

It is submitted that by treating such sorts of abuse as offenses falling under Section 354 or 377 

of IPC, the very intent of the amendment of Section 376 of IPC by incorporating Sub-section 
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2(f) therein is defeated. The said interpretation is additionally contrary to the contemporary 

understanding of sexual assault and violence everywhere the world. 

 

6. JUDGEMENT IN BRIEF 
 

Ratio Decidendi 

 

Doctrine Of Stare Decisis 

The court reasoned that ‘stare decisis’ is an eminent doctrine in legal jurisprudence. The 

principle of stare decisis which aims to stand by decided cases known as precedents gives 

importance to the principle that the law by which people are governed should be secure, certain 

and known, and when the law is declared by an authorised court of competent jurisdiction, such 

declaration, in absence of egregious error or mistake, is itself evidence of the law unless it is 

altered by a competent authority. It stipulates those rules of law when evidently announced and 

established by an authorized court should be strictly followed and adhered to. The court 

asserted that this is a ‘wholesome’ doctrine which provides certainty and clarity to law and 

guides the people to shape their actions in the future. 
 

Article 141 of the Indian Constitution stipulates that the law declared by the Supreme Court 

shall be binding on all Courts within the territory of India and hence the general principles laid 

down by the Supreme Court are binding on all individuals within the territory of India.  
 

The Court therefore refused to adopt a liberal interpretation of the term ‘sexual intercourse’ on 

the grounds that sexual intercourse was legislatively intended to mean peno-vaginal penetration 

only. The Court also based its decision on the doctrine of stare decisis, stating that the narrow 

interpretation had been established through previous decisions, and that any change would 

result in ‘confusion.’ The Court held that revisiting the definition of sexual intercourse fell 

squarely within the domain of the Parliament’s legislative prerogative. It called upon the 

Parliament to seriously consider the same, given the concerns highlighted by Sakshi. Although 

the Court dismissed the petition by refusing to expand the definition of rape, it passed several 

directions to make the trial procedure more victim-friendly in cases of non-peno-vaginal 

penetrative sexual assault. 

 

Obiter Dicta 

 

The court also commended the suggestions made by the petitioners saying that they will 

advance the cause of justice and are in the larger interest of the society. The court hoped that 
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the Parliament would give serious attention to the points highlighted by the petitioner and make 

appropriate legislation with all the promptness which it deserves. Finally, before dismissing 

the Special Leave Petition, the court placed it on record that Ms. Meenakshi Arora put in lot of 

efforts and hard labour in placing the relevant material before the Court and argued the matter 

with commendable ability. 

 

7. COMMENTARY 

 

While this case is often hailed as yet another victory for the movement for rape law reform, the 

dismissal of the petition despite the straightforward nature of the relief sought makes it difficult 

to say whether it was indeed a step towards gender justice. However, it resulted in an informed 

inquiry into the matter by the Law Commission of India, which also recommended that the 

definition of rape should be expanded. The definition was finally expanded only in 2013, with 

the enactment of the Criminal Laws (Amendment) Act, 2013, thirteen years after this decision. 

Moreover, the directions passed by the court were early attempts at creating victim-friendly 

procedures for prosecution of rape and shifting the focus of the national discourse on rape law 

reform from successful prosecution to victim-care and support. However, even though the 

petition was dismissed, the case gave impetus to the discourse on rape. Some of the directions 

passed by the court in relation to making trial procedures more victim-friendly are today 

considered fundamental to rape prosecutions. 

 

This case is also considered seminal for the recent Criminal Law (Amendment) Act, 2018. This 

Act amended the IPC to increase the minimum punishment for rape of women from 7 years to 

10 years. It is hoped that this increase in the punishment will have a deterrent effect on potential 

offenders. The Amendment also made rape and gang-rape of girls below the age of 12 years 

punishable with a minimum imprisonment of 20 years extendable to life imprisonment or 

death. The petitioners in the Sakshi case had prayed for a broader interpretation of rape so that 

the offenders could be subjected to stricter punishments. The latest Criminal Law Amendment 

envisages this very idea of stricter punishments as a tool to deter potential offenders 

 

8. IMPORTANT CASES REFERRED 
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CASE NO. 15 
 

CENTRE FOR INQUIRY INTO HEALTH &        

ALLIED THEMES  

V.  

UNION OF INDIA 

(2003) 8 SCC 412 

FEMALE FOETICIDE 
 

ABSTRACT 
 

The following is the case summary of Centre for Inquiry into Health & Allied Themes v. Union 

of India where the Indian Judiciary issued directions for Central and State Governments to 

implement the Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act, 

1994 effectively. Advancement of technology and development of modern sciences meant that 

sex-determination was possible for a baby still in womb. Many families took advantage of this 

technological advancement and prevented the birth of a girl child within their family by 

carrying out a female foeticide. There were many such cases and this could be attributed to the 

dowry system in marriages despite of an Act being in place, prohibiting the same as well as the 

various Crimes committed against Women. To ensure the lives of girl children, the Petitioners 

approached the Supreme Court under Article 32.  

 
 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition (Civil) No. 301 of 2000 

Jurisdiction : Supreme Court of India 

Case Decided On : September 10, 2003 

Judges : Justice M. B. Shah, Justice Ashok Bhan 

Legal Provisions Involved : 

Constitution of India, Article 32; 

Prenatal Diagnostic Techniques (Regulation and 

Prevention of Misuse) Act, 1994, Section16A, 17(3)(a) 

Case Summary Prepared By : 
U. Swaathi Shree 

School of Excellence in Law, TNDALU, Chennai 
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2. BRIEF FACTS OF THE CASE 
 

Parties 
 

Petitioners in this case are Centre for Inquiry into Health and Allied Themes (CEHAT), a 

research centre of Anusandhan Trust; Mahila Sarvangeen Utkarsh Mandal (Masum); Dr. Sabu 

M Georges. The Respondent is Union of India  
 

Factual 
 

There is a pre-conceived notion about girl children in India. This may be attached to the 

uncontrolled dowry system and the narrow mind-set of society about women being confined to 

household activities. Sex determination was found to add to this issue. Technology and modern 

science were misused for determining the sex of a child and preventing births of female babies, 

which further resulted in the decline of sex ratio that is evident from the 2001 Census figures. 

The Pre-Natal Diagnostic Technique (Regulation and Prevention of Misuse) Act, 1994 (PNDT 

Act) was enacted. But both Central and State Governments failed in implementing it. NGOs 

approached this Court for the same.  

 

Procedural   
 

The Petitioners approached the Court under Article 32 of the Constitution. They prayed for 

implementation of the PNDT Act through appointment of appropriate authorities at State and 

district levels and Advisory Committees, direction to ensure the periodical meeting of Central 

Supervisory Board (CSB) and banning of all advertisements pertaining to sex-natal sex 

selection including all other sex determination techniques. Following this, notices were issued 

and orders were passed for the effective implementation of the PNDT Act. In one such order, 

the Supreme Court issued directions to the Central Government, Central Supervisory Board, 

State Governments and UT (Union Territory) administrations, Appropriate authorities detailing 

the ways in which the PNDT Act could be implemented better.  

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether the effective implementation of the Pre-Natal Diagnostic Technique 

(Regulation and Prevention of Misuse) Act, 1994 (PNDT Act) is possible? 
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4. ARGUMENTS BY THE PARTIES 
 

 

Petitioners 
 

The Primary contention of the petitioners was to curb the misuse of technology in pre-

determination of sex in girl children. The petitioners also submitted that despite the existence 

of the PNDT Act, the same was not found to be implemented effectively by the Central and 

State Governments. They also pleaded those appropriate directions must be issued for the 

implementation of PNDT Act and also for the suggestions in the written submission to be 

incorporated. The Petitioners contended that there must be generous amount of awareness to 

be created among the masses regarding the Act. They pleaded that State Supervisory Board 

should be constituted and appropriate authorities must initiate suo motu legal actions.  

 

Respondent 

 

The written submissions were filed over the course of a year by both the parties. Mr. Mahajan, 

the learned Counsel who appeared on behalf of Union of India submitted that relevant actions 

were already in place. He also pointed that the State Governments and UTs were already 

directed to implement the Act and submit quarterly reports to the CSB (Central Supervisory 

Board). The Counsel submitted that concrete steps for the implementation were taken by the 

Central Government which resulted in the setting up of the National Inspection and Monitoring 

Committee.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The major legal aspects involved in this case as discussed in the judgement are briefed 

subsequently. The Petitioners approached the Court under Article 32 which allows an 

individual to move to the Apex Court in case of violation of Fundamental Rights. Article 14 

guarantees right to equality and equal protection of law. Article 15 prohibits discrimination on 

grounds of religion race, caste, sex, birth place or any of them. Section 16A of Pre-Natal 

Diagnostic Techniques Act, provides for provisions relating to the State Supervisory Board and 

Union Territory Supervisory Board like its constitution, functions, powers, etc. Section 

17(3)(a) of the Act provides for the constitution of appropriate authority.  
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6. JUDGEMENT IN BRIEF 

Ratio Decidendi 

I. Gender equality under Article 14  

Article 14 of the Constitution guarantees equality and equal protection of law to every 

citizen of India. The implied application of this Article in present case is evident from 

the fact that the Court recognised female foeticide and took an initiative to put an end to 

it.  

II. Prohibition of discrimination under Article 15  

Female foeticide is a form of discrimination against the girl child and it is a stark 

violation of Article 15 which prohibits any form of discrimination based on grounds of 

religion, race, caste, sex, birth place or any of them. This is yet another implied rationale 

behind the judgement provided by Supreme Court.  

Besides these, the Hon’ble Supreme Court had issued various directions over the course 

of several orders dated May 4, 2001, November 7, 2001, December 11, 2001, March 31, 

2003. In addition to these, the Apex Court further directed on creation of awareness 

among the public against any form of discrimination and publication of information via 

advertisements and other forms of electronic media, Submission of Quarterly reports to 

the supervisory Board and the publication of the same for public access, Meticulous 

records of meetings of the Advisory Committee must be maintained by relevant 

authority, National Monitoring and Inspection Committee must conduct periodic 

inspection for the effective implementation of the Act and submit reports for the same, 

Public must have access to all the records as given under Rule 17(3), The Central 

Supervisory Board has ordered for appointment of State Supervisory Board in few States 

under Section 16A, The Central Supervisory Board also ordered for appointment of a 

multi-member appropriate authorities for few States under Section 17(3)(a).  

 

Obiter Dicta 

 

The Court observed that the prevalence of female infanticide is an appalling situation. The 

Court expressed its regret over the misuse of advanced medical techniques. The Act of aborting 

a girl child is immoral and ethical which poses a serious threat to the sex ratio of the country.  
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7. COMMENTARY 
 

In India there are gender equality issues found in every aspect of a society. The presumption 

of a male child being more favourable than a female child, could be attributed to various factors. 

The common perception is that a boy child is capable of bringing money into the family 

whereas the girl child takes money away from a family. This is due to the wide-prevalent 

Dowry system in marriages despite of an Act being in place for the prohibition of it. When a 

girl gets married, her family is expected to pay huge loads of money to the bridegroom’s family 

which makes the birth of a girl child such saddening news for some families. There is also the 

ever-growing fear regarding Crimes against Women that rather often, a family comes to a 

conclusion that they might not be able to provide the sufficient amount of protection which a 

girl would need in order to live her life. Rape, domestic violence, dowry death, harassment, 

child abuse, sexual abuse, etc., are some of the many societal evils are exist in the society today. 

So, some people naturally tend to develop a narrow-minded perception about girl children and 

gradually grow more favourable towards a boy child. This causes them to do everything within 

their possibility to prevent a girl child being born in their family. In ancient days, they resorted 

to the traditional method of female infanticide where they poison the baby and cause its death. 

But now that the technology has advanced beyond realisation, they can easily find out the sex 

of the child within the womb. If the sex turns out to be female, a foeticide is carried out either 

through a medical practitioner or other methods which may endanger the mother’s life. This 

was why hospitals put on a board on their walls asking parents to not ask for the sex of the 

child in womb. Aren’t the Doctors bound by laws that prohibit them from revealing the gender 

of a baby within a womb at the early stages of pregnancy? And if they do reveal, can they could 

be prosecuted in a Court of law?  

 

Despite of several laws being in place for the prevention of this barbarian practice, why it still 

continues to happen especially in rural areas? If it was not for the efforts of NGOs, there would 

still be a swarm of families carrying out this practice like a family tradition. Female foeticide 

would have been in practice not only in rural areas but in urban areas too. It may have led to a 

point where the sex ratio would have taken an intimidating dive and we would have had to live 

in a society where the existing women would be forced into polyandry relationships. Just a 

thought of such a scenario is scary and chilling. It is this case that made sure that the PNDT 

has been implemented effectively. And for this, the role of NGO is highly appreciable.  
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CASE NO. 16 
 

PEOPLE’S UNION FOR CIVIL LIBERTIES 

V. 

UNION OF INDIA 

AIR 1982 SC 1473 

RIGHT TO FOOD 
 

ABSTRACT  

“India is food secure, but not the Indian” It means India is not poor, but the youth reside in 

India is indigenous. Indispensably, Right to food is an inbuilt and inalienable part of right to 

life which cannot be compromised on any ground. You must know that record production of 

more than 290 million food grain includes rice, wheat, pulses, etc., has been distributed in India 

i.e., between 2019-2020. Even then, the Indians spent their whole night in hunger. However, 

per capita availability of food grain is steadily increasing a steady decline in per capita 

consumption of food grain. In 2019, The Worldwide Hunger Index India ranks 102nd out of 

117 qualifying countries, worse than Nepal, Pakistan, also Sri-Lanka, and Bangladesh. 

Currently, about 200 million people go hungry, and also about 25 lakh people die every year 

due to hunger/starvation. Further, 25% of underage children are malnourished. My concern in 

this case is highlighting the food security issues of 2001, before the passing of enactment of 

National Food Security Act, 2013 where a large number of people were dying because of 

hunger, starvation, and malnutrition.  

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition (C) No. 196 of 2001 

Jurisdiction : Supreme Court of India 

Case Decided On : November 28, 2001 

Judges : Justice K. G. Balakrishnan, P. Venkatarama Reddi 

Legal Provisions Involved : Constitution of India, Articles 21, 32, 39(a), 47 

Case Summary Prepared By : Himanshu Mahesh Mendhe 

RTMNU’s, BACL Main Law College, Nagpur 

 

 

 



110 
 

2. BRIEF FACTS OF THE CASE 

Parties  

 

In April 2001, People’s Union for Civil Liberties filed a writ petition on the right to food in 

the Supreme Court. This petition was filed at a time when the country’s food stocks reached 

unprecedented levels while hunger in drought-affected areas intensified. Initially the case was 

brought against the Government of India, the Food Corporation of India and six State 

Governments, in the context of inadequate drought relief. Subsequently, the case was extended 

to the larger issues of chronic hunger and undernutrition, and all the State Governments were 

added to the list of “respondents”. 

 

Factual 

 

In 2001, it had been observed that 47 Dalits and tribal’s were facing problems of starvation of 

death. It mainly occurs in Southern-Eastern Rajasthan as this state having a third consecutive 

year of drought continuously. These circumstances occurred, despite having excessive food 

grains around 40 million tones kept for a particular time of famine. Although a plethora of 

food distribution schemes throughout India was also not functioning properly. Further, there 

was a godowns of Food Corporation situated on the outskirts of Jaipur which is few miles far-

away from the village peoples and therefore the godown has crammed with food grains, but 

the gains of the godowns were rancid due to fermentation of rainwater because it was kept 

outside the godowns.  Due to such an enormous loss, the poor villagers were taking their meal 

in rotationally commonly say “rotation eating”. It simply means few members of their family 

eat at some point and therefore the remaining members eat the opposite day i.e., just next to 

1st day. Hence, in 2001 an issue was arising, as per the implemented program of government, 

60 million tonnes were kept in godowns of the Food Corporation of India (FCI), whereas the 

buffer stocks had 20 million tonnes, also because the government, had 40 million tones just 

above the buffer stock but still, several people were dying due, hunger, starvation, and 

malnutrition.  

 

Procedural 
 

After observing of these situations, PUCL approached the Supreme Court and filed a writ 

petition on the difficulty of the proper to food. every week later, the proper to Food Campaign, 

social activists and organizations, approached the apex court and filed a writ petition to guard 

the Food security rights of Indians. This case is documented as People’s Union for Civil 
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Liberties v. Union of India popularly referred to as the proper to Food case and also, sought to 

form new and better implementation within the government’s policy and schemes on right to 

food. 

 

3. ISSUES INVOLVED IN THE CASE 
 

The issue has been raised in respect to raise in the starvation and death case due to hunger, the 

People Union civil Liberties PUCL contended a writ petition before the Supreme Court of 

India, bring three major issues in respect of “Right to Food”:  

I. Whether the right to life under Article 21, stipulate people who are hungry/ starving and 

who have no means of income to buy food grains at free of cost by the State from the 

surplus stock hold by the State government specifically when it is rotting and unused?  

II. Whether the proper to life under Article 21 of the Indian Constitution, doesn't include 

the proper to food? 

III. Whether the right to food, upheld by the Hon’ble Supreme Court signifies the duty of 

the State government to provide food security especially in circumstances of drought to 

people, and those who are drought-affected and not in a situation to buy food? 
 

4. ARGUMENTS OF THE PARTIES 
 

Generally, Supreme Court has evolved the ambit of right to life to a vast extent and it has also 

inculcated the right to food as a part of right to life in many of its previous judgements. The 

writ has been filed in response to the government’s action where it negated its obligation to 

supply the food to the drought hit region and due to which many people starved to death. 

 

Petitioner 

 

The basic argument of the petition is that, since food is essential for survival, the right to food 

is an implication of the fundamental “right to life” enshrined in Article 21 of the Indian 

Constitution. The petition argues that Central and State Governments have violated the right to 

food by failing to respond to the drought situation, and in particular by accumulating gigantic 

food stocks while people went hungry. The petition goes on to highlight two specific aspects 

of state negligence: the breakdown of the public distribution system (PDS), and the inadequacy 

of drought relief works to the people to earn the means of livelihood. In the final “prayer”, the 

petition requests the Supreme Court to issue orders directing the government: (a) to provide 

immediate open-ended employment in drought-affected villages; (b) to provide “gratuitous 

relief” to persons unable to work; (c) to raise food entitlements under the PDS; and (d) to 
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provide subsidized foodgrain to all families and the central government to supply free 

foodgrain to these programmes. Over the time, the object of this PIL has considerably 

developed. 

The Petitioner requested the Supreme Court to intercede and issue a writ of mandamus and 

direct the administration-  

o To implement the famine code in the famine hit states  

o To release the surplus stored food grains in order to meet out the shortage of food grains  

o To revise the PDS framework and frame a fresh scheme and policy of public 

distribution for scientific and reasonable distribution of grains to the poor people at 

subsidised rates. 

However, it is equally settled that in case when the Act or Rules are silent on a particular subject 

and the authority implementing the same has constitutional or statutory power to implement it, 

the Court can necessarily issue directions or orders on the said subject to fill the vacuum or 

void till the suitable law is enacted. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

Access to food was first declared a right in the United Nations 1948 Universal Declaration of 

Human Rights, and after that it was inculcated in the International Covenant on Economic, 

Social and Cultural Rights (ICESCR), and India is a party to it. India has joined to such political 

affirmations as the 1996 Rome Declaration of the World Food Summit, along these lines 

vowing its political promise to guaranteeing its subjects access to satisfactory sustenance. 

International law the right to food is protected in: 

o Article 25 of the Universal Declaration of Human Rights. 

o Article 11 of the International Covenant on Economic Social and Cultural Rights. 

o Articles 24 & 27 of the Convention on the Rights of the Child. 

In Constitution of India, the right to food can be seen as an implication of the fundamental 

“right to life”, enshrined in Article 21 of the Indian Constitution. Indeed, the Supreme Court 

has explicitly stated (several times) that the right to life should be interpreted as a right to “live 

with human dignity”, which includes the right to food and other basic necessities. Right to Food 

is inherent to a life with dignity, and Article 21 should be read with Articles 39(a) and 47 to 

understand the nature of the obligation of the State in order to ensure the effective realization 

of this right. Hence the relevant provisions are briefly expressed below: 
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o Article 21 - of this part states that “No person shall be deprived of his life or personal 

liberty except according to the procedure established by law”, and this is known as 

the Right to Life and Personal Liberty. 

o Article 39 (a) - The State shall direct its policy towards securing that the citizen, men 

and women equally, have the right to an adequate means of livelihood. 

o Article 47 - of The Constitution of India is one of the Directive Principles which 

directs the State to raise the level of nutrition and the standard of living and to improve 

public health as among its primary duties and, in particular, the State shall endeavour 

to bring about prohibition of intoxicating drinks and drugs. 

o Article 32(1)- The right to move the Supreme Court by appropriate proceedings for the 

enforcement of the rights conferred by this Part is guaranteed. 

 

6. JUDGEMENT IN BRIEF 

I. Article 21 of the Constitution of India as the major threshold 

The apex court held, in its order that state has to protect and respect the right to food, 

the court tries to justify Right to food under Article 21 of the Indian Constitution, but 

the court also connect it to Article 39 (a) and Article 47, these two Articles are not 

enforceable in the Court, they could be applied as a context with the fundamental right 

to life. However copious of interim order issued to direct the authorities in 

investigating that food is available for all the disabled, aged, infirm, destitute men, 

destitute women who are in danger of hunger, malnutrition, pregnant and destitute 

children lactating women, especially in such cases where members of their families do 

not have sufficient source of income to fulfil their necessities. 
 

II. Identification of BPL families 

On November 28, 2001, the Court ordered the State Governments “to finish the 

identification of BPL families, issuing of cards and commencement of distribution of 

25 kgs. Grain per family per month latest by January 1, 2002. Earlier, in August 2001, 

the Supreme Court mainly concerned about the death caused by starvation and 

observed that the obligation of the Central and State Governments to ensure that the 

sufficient food grains kept in FCI godown which is accessible reached the starving 

person and not being wasted by dumping it into the ocean or eaten by rats or any other 

negligent act. Following it, in September, the Supreme Court has issued a notice to 16 

states, which had not recognized the Below Poverty Line people and ordered them to 
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recognize within two weeks in order to distribute food to them under the Public 

Distribution System. 

 

III. “Universalization” of ICDS  

Supreme Court directed the government to “universalize” ICDS: (i) direction to the 

State Govts. / Union Territories to implement the Integrated Child Development 

Scheme (ICDS) fully and to make sure that each ICDS disbursing center within the 

country shall provide as under: (a) Each child up to six years should urge to have 300 

calories and 8-10 gms of protein; (b) For Each adolescent girl it should be 500 calories 

and 20-25 grams of protein; (c) For Each pregnant woman , every nursing mother to 

have  500 calories & 20-25 grams of protein; (d For Each malnourished child to have 

600 calories and 16-20 grams of protein; (e) To have  a disbursement center in every 

settlement.” 

 

IV. Directions to the state on introduction of cooked Mid-Day Meals in primary 

schools leading to Right to Food Campaign: 

Besides executing other plans of the government, the direction that the State 

Governments/Union Territories to implement the Mid-Day Meal Scheme by providing 

every child in every Government and Government assisted Primary Schools with a 

prepared mid-day meal with a minimum content of 300 calories and 8- 12 grams of 

protein each day of school for a minimum of 200 days. Since this hearing, a plethora of 

“right to food campaign” started with the focus on the implementation of Supreme 

Court orders regarding the right to food case. This case gives a clear impression that 

how the modern youth of a democratic political system can hold the Government 

responsible for the non-performance of its obligations and duties. In this case, the main 

objective is to eliminate hunger and malnutrition issues with impoverished citizens who 

are facing chronic starvation. Moreover, The Supreme Court sought to establish a 

constitutional provision of a basic human right to food and determining basic nutritional 

food for the indignant person. 

 

V. Result of Interim Decision: 

For the effectual impact/ implementation of the interim orders passed by the court – 

o A commission was created as a result of this and with the other interim order 

passed on May 8, 2002. It was created to hear the grievance of the people related 

to the food entitlement schemes with appointed advisors for each state in order to 
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address and refer the grievances. Perusing this, the Commission collects and 

analyses data of state and central government regarding food and employment 

Schemes.   

o The Apex Court has appointed Commissioners to monitor the execution of the 

various welfare schemes framed by the Centre for the benefit of the poorer and 

deprived sections of the society with appointed a High-Powered Committee 

headed by Justice D. P. Wadhwa, a former Judge of called the Central Vigilance 

Committee. Concerns on to monitor the public distribution system and violation 

of any interim order passed by the court in this case. 

o Enacting National Food Security Act that will provide a statutory basis for a 

framework which would assure food security for every individual. Main focus is 

on the PDS of food grains and its executory mechanism. 

o To grant food grains at subsidized rates to families at reasonable basis wherein, 

the PDS scheme was to be revised as need of the hour. 

 

7. COMMENTARY 

 

The case has been significant in not only catalysing an Indian-wide movement for implementation 

of various food schemes but it has also become widely discussed in the global right to food 

movement and in research on right to food. Since 2001, the Supreme Court’s interim orders have 

served to define gradually and with increasing detail, India’s Constitutional Right to Food. These 

decisions within the PUCL case are significant during a minimum of three ways: by recognizing 

the right to food as a fundamental right within the ambit of the right to life, by spelling it out in 

detail for the entitlements that structure the right food and making the same enforceable effectively 

and eventually, by creating a mechanism for the continual monitoring and reporting of the 

implementation of the Court’s order. 

 

Unfortunately, starvation deaths had occurred in the state of Rajasthan, despite excess grain being 

kept for official times of famine, and various schemes throughout India for food distribution were 

also not functioning. Post 2001, various interim orders were made by the court were made over two 

years, but with meagre implementation by the national and state governments. In 2003, the court 

issued a strong judgment which found the right to life was imperiled due to the failure of the 

schemes. The Court noted that paradox of food being available in granaries but that the poor were 

starving and it refused to hear arguments concerning the non-availability of resources given the 

severity of the situation. The court ordered that the Famine Code be implemented for three months 
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with grain allocation for the food for work scheme be doubled and financial support for schemes be 

increased and ration shop licensees must stay open and provide the grain to families below the 

poverty line at the set price with mainly publicity be given to the rights of families below the poverty 

line to grain; all individuals without means of support for older persons, widows, disabled adults 

who are to be granted an Antyodaya Anna Yozana ration card for free grain and State governments 

should progressively implement the mid-day meal scheme in schools. 
 

Through this, the court-monitored every government scheme related to the food and seek its proper 

implementation. “Food is political. That could be a very big reason why this case had the kind of 

impact it did. But the court is only concerned with rights enshrined in the Constitution. 

Implementation of the orders however happened as a result of many factor”, said N. C. Saxena, 

Food Commissioner. Food campaign reached apex level and succeeded in achieving its primary 

objective. With this, Judicial activism can be seen in this case as the court analyzed all the 

government schemes related food and directed it to frame a new framework for PDS. Emphasis on 

Food Security Act was laid in this case which would work for the benefit for the people. The case 

impact is that post its institution on April 16, 2001 and since the inception of the case 427 affidavits 

have been filed by the respondents and petitioners and 71 IA’s (Interlocutory Applications) have 

been filed. The case has contributed significantly in the consolidation and expansion of the National 

Campaign on the Right to Food. This case has highlighted the new facet of Article 21 and grievances 

of indigent and downtrodden section of the society. This case has significantly quoted the 

corruption, incapability, lack of transparency and accountability of the government in particular. 

The main issues regarding the public distribution system, various government schemes for the 

welfare of the people have been dealt in the case and interim order regarding those have been passed.  

Though the final decision of the case has not yet been passed but regular hearings of the case take 

place in the Supreme Court. Right to food has been declared to be a Constitutional Right and 

Government is constantly reminded of its duty through the committee and they cannot escape it. 

 

8. IMPORTANT CASES REFERRED 

• C. E. S. C Ltd. v. Subhash Chandra Bose, AIR 1992 SC 573 

• Chameli Singh and Ors. v. State of U. P. and Anr., 1996 2 SCC 549   

• Ahmedabad Municipal Corporation v. Nawab Khan Gulab Khan & Ors., AIR 1997 SC 

152 

• Francis Coralie Mullin v. Admr, (1981) 2 S.C.R. 516, 518 

• Olga Tellis & Ors v. Bombay Municipal Corporation, 1985 SCC (3) 545 
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CASE NO. 17 
 

NARMADA BACHAO ANDOLAN  

V. 

 UNION OF INDIA & ORS. 

(2000) 10 SCC 664 

SARDAR SAROVAR DAM PROJECT 
 

ABSTRACT 

The following is the case summary of a renowned case for inter-state water dispute in the 

Narmada Bachao Andolan v. Union of India and Others, filed by the NGO, ‘Naramada Bacaho 

Andolan’, covering significant legal issues of environmental impacts, right to water and 

rehabilitation, because of establishing a multipurpose infrastructural project. The construction 

of a dam on the River Narmada was to achieve multipurpose use for agricultural irrigation, to 

generate electricity and to provide water in the arid regions of Rajasthan and Gujarat. 

However, the other side of the project brought out the controversy on environmental clearance 

and rehabilitation measures of the displaced persons. Thus, the construction of Sardar Sarovar 

dam was challenged before the Court, praying for the halt of further construction and to review 

the project by an independent judicial authority. Herein the court felt that the construction of 

the dam would result in better outcome for larger public purpose and the same was ordered to 

be completed in compliance with directions subject to clearance. Thus, the judgement reflected 

the non-interference of judiciary on a policy-decision taken by the government and ensured 

that rehabilitation measures are suitably undertaken by the State of Gujarat. 

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : WP (C) No. 319 of 1994 

Jurisdiction : Supreme Court of India 

Case Decided On : October 18, 2000 

Judges : 
Justice Dr. A. S. Anand, Justice S. P. Bharucha,                 

Justice B. N. Kirpal  

Legal Provisions Involved : 

Inter-state water disputes Act, 1956, Section 4; 

Constitution of India, Article 21; 

ILO Convention 107, Article 12 

Environment (Protection) Act, 1986, Section 3 

Case Summary Prepared By : 
Sripriya. T 

School of Excellence in Law, TNDALU, Chennai 
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2. BRIEF FACTS OF THE CASE 
 

Parties 

The petitioner in this case is a Non-Governmental Organization named ‘Narmada Bachao 

Andolan’, while the respondents are Union of India and others. 

 

Factual 

The dispute arose between the states of Gujarat, Madhya Pradesh and neighbouring states, 

regarding the control of interstate River Narmada for the sharing, use and distribution of the 

same. The sharing of water gives rise to an inter-state water dispute, as a result, section 4 of 

the Inter-State Water Disputes Act, 1956 was invoked and a Tribunal was constituted by the 

Government of India to settle the issue of water sharing. The tribunal had directed the State of 

Gujarat to construct a dam and arrange for rehabilitation and provide compensation for the 

displaced persons. This Tribunal also stipulated the height of the dam up to 90 meters and 

further constituted an inter-state administrative authority i.e. Narmada Control Authority 

(NCA) and a Review Committee for reviewing the decisions taken by the NCA. Further, to 

implement the Tribunal’s decision an effective independent machinery for the Environment 

Sub group was created by the NCA for monitoring the environmental activities.  

 

Procedural 

The petitioner filed a writ petition in the Supreme Court of India by invoking Article 32 of the 

Indian Constitution, to review the award of the tribunal regarding the height of the dam, 

submergence, relief and rehabilitation measure undertaken. 

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether the Environmental clearance was given with a proper study by the Union of 

India? 

II. Whether review of the project by independent judicial authority is necessary? 

III. Whether displacement of tribals and farmers violated the fundamental rights under 

Article 21 of the Constitution of India? 

 

4. ARGUMENTS OF THE PARTIES 

Petitioner 

The main contention of the petitioner against the construction of Sardar Sarovar dam on River 

Narmada was that the project was against national interests and that the infrastructural project 
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violates the right to livelihood under Article 21 of the Indian Constitution read with ILO 

Convention No.107. The petitioner argued that the environmental clearance was given without 

proper study and lacks proper application of mind. Thus, the petitioner sought for independent 

judicial authority to review the project. It was argued that the tribunal’s award regarding the 

height of the dam resulted in the submergence and hindered the work of relief and 

rehabilitation, which violates the fundamental right of the ousted individuals.  

 

Respondent 

 

The Respondents have based their contention on Article 12 of the ILO Convention No.107, 

wherein it suggests the relocation of affected persons if equitable lands are provided as a relief, 

an exceptional measure subjected to national laws. The Government felt that the construction 

of the dam would result in a positive contribution to the public in various ways, and as a result 

rejected the allegations levied that the project was not in the best interest of the public or the 

nation. It was opined that the displacement of tribal people and farmers would not amount to 

any violation of fundamental rights. The Respondents argued that the rehabilitation package 

would benefit only the persons who are affected by the height of the dam, under the definition 

given by the tribunal through its award. Furthermore, they refused to review the project as the 

decision was a result of administrative function. There was a well-established mechanism to 

monitor the rehabilitation activities under the supervision of NCA which was constituted by 

the award passed by the Tribunal and there wasn’t any need for an independent judicial 

authority to review the project.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

Section 4 of The Inter-State River Water Disputes Act, 1956 for the constitution of Tribunal 

for inter-state water disputes reads as follows: “When any request under section 4 is received 

from any State Government in respect of any water dispute and the Central Government is of 

the opinion that the water dispute cannot be settled by negotiations, the Central Government 

shall, within a period not exceeding one year from the date of receipt of such request, by 

notification in the Official Gazette, constitute a Water Dispute Tribunal for the adjudication of 

the water dispute: Provided that any dispute settled by a Tribunal before the commencement 

of the Inter-State Water Disputes (Amendment) Act, 2002 shall not be re-opened.” 

 

With respect to right to clean water, it is branch out under right to life dealt by Article 21 of 

the Indian Constitution: “No person shall be deprived of his life or personal liberty except 
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according to procedure established by law.” 
 

India is a signatory to ILO Convention No.107 which deals with the displacement of tribal 

people for national interest, Article 12 read as: “The populations concerned shall not be 

removed without free consent from their habitual territories except in accordance with national 

laws and regulations for reasons relating to national security, or in the interest of national 

economic development or of the health of the said populations.” 

 

6. JUDGEMENT IN BRIEF 
 

Ratio Decidendi  
 

I. Displacement of tribals is not a violation of Article 21 of the Indian Constitution 

Under the ambit of Article 21, several rights that constitute right to life have been found 

along with food and shelter. In the Sardar Sarovar Project, the rehabilitation measures 

ensure the bare minimum i.e. basic amenities and equitable land for the protection of 

livelihood. The displacement of tribals and farmers for the project is an exceptional 

measure that is aimed at national interest. Moreover, the interpretation of the ILO 

Convention within domestic law has been denoted as an exceptional measure that will 

result in the displacement of tribals and the same could not per se be considered a 

violation of Article 21 of the Constitution.  
 

II. Environmental clearance was made with a proper study 

The validity of the environmental clearance given by the prime minister was brought 

under scrutiny. Once the matter was referred to the prime minister, the grant of 

environmental clearance was discussed thoroughly and consciously to not affect the 

fundamental rights of the citizens. Moreover, the process of scrutinizing the 

environmental clearance involved, in depth study on all the possible environment impacts 

associated with such a mammoth project. Referencing the case, A. P. Pollution Control 

Board v. Prof. M.V. Nayudu, the respondents contend that there will be no environmental 

degradation. The majority decided that any adverse effect of the project would be 

countered with the ameliorative steps and ensured that environmental safeguard measures 

were planned and implemented pari passu with the project. It was decided by the Court 

that environmental clearance was granted only after due consideration to the associated 

environmental impact arising out of this project. 
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III. Non-interference on Policy decisions 

The National Control Authority was created to monitor the progress and to ensure that 

activities of relief and rehabilitation to the displaced persons was administered by due 

process. Persons affected or aggrieved by the rehabilitation process could approach the 

higher-level Grievance Redressal Authority. As it is clearly mentioned in State of 

Karnataka v. State of A.P., (2000) 9 SCC 572) that any person affected by a policy 

decision could appeal to the concerned agency or authority. In the Sardar Sarovar 

Project, the review of the project was carried out by the concerned authority effectively 

and the court felt that it would be unnecessary to review the project. So long as there is 

no conflict between the government policy and constitutional provisions, then no court 

can act upon it. Thus, the Courts believe that they themselves are not above the law.  

 

Obiter Dicta 
 

The obligation of the higher judiciary under the constitution is to defend the rights of the 

people, which is an essence of the rule of law. In exercise of the power of judicial review, the 

court had acted within the demarcated powers to uphold public interest. Applying the 

connotation, ‘the court is not above the law’, there remained no room for courts to interfere in 

matters pertaining to policy decisions. However, the Court felt that the project would positively 

benefit the public at large and decided to allow the project to be completed as early as possible. 

In contrast, Justice Bharucha felt that construction should be stopped since the project lacked 

proper environmental clearance. But the majority view observed was that the challenges of 

environmental clearance and undertaking of rehabilitation measures follow the protection of 

fundamental rights under Article 21 of the Constitution. 

 

7. COMMENTARY 
 

The ambit of public interest litigation has increased over the years, as majority of them are 

concerned with issues pertaining to the environment. The present case was filed as a public 

interest litigation suit in the apex court against the Sardar Sarovar project. The construction of 

a dam on River Narmada would benefit the public at large and as enshrined in the constitution 

the construction would make up for the scarcity of water in the region. It is not to be forgotten 

that right to clean water is an essential right under the Indian Constitution, it embodies the spirit 

of right to life as being one of the fundamental rights. As India is a signatory to the resolution 

under UNO, it recognizes the right to water as a human right. Although the construction of the 
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dam would likely influence the flora, fauna, and the overall habitat around, despite that the 

positive aspects of the project helped it in receiving environmental clearance. The government 

of a democratic country would take decisions and formulate policies to benefit the larger 

sections of the society. Policy-making is one of the functions of the government and unless the 

law in the policy decision does not contravene the constitutional provisions, the court would 

not interfere.  
 

In this notable case, the Court has envisaged the doctrine of separation of power, which was 

propounded by Montesquieu and gave directions without interfering on the policy decision 

taken by the government. The Supreme Court took notice of rehabilitation measures taken by 

the State of Gujarat and gave directions to construct the dam up to 90 meters and further 

construction shall require the environmental clearance from the NCA. Moreover, this 

judgement invoked the concept of “precautionary principle”. The primary objective of the 

principle is to protect the public from harm. However, the effect of the decision passed by the 

court instilled the need for sustainable development to mitigate the effects of environmental 

degradation caused by the construction of the dam. Sudden halt of the ambitious project would 

cause substantial economic loss and thus it was decided that mitigative steps ought to be taken 

to preserve the ecological balance. While on one hand this case highlights the importance of 

the steps taken by the government to protect national interest by ensuring effective execution 

and implementation of the project, on the other hand, the displaced persons were rehabilitated 

with the choice and quality of land to ensure their right to livelihood. The overall analysis of 

the judgement emphasized on the magnitude of the project and having regard to the supervision 

by the Grievance Redressal Authority over the assurance of relief and rehabilitation measures 

to the ousted persons.  

 

8. IMPORTANT CASES REFERRED 
 

• State of Karnataka v. State of A. P., (2000) 9 SCC 572 

• A. P. Pollution Control Board v. Prof. M.V. Nayudu, (1999) 2 SCC 718 

• Vellore Citizens Welfare Forum v. Union of India, 6(1996) 5 SCC 647 

• Sierra Club Et. v. Robert Froehlke, 350b F Supp 1280 (1973) 

• Tennesse Valley Authority v. Hiram g. Hill, 437 US 153 :57 L Ed 2d 117:98 S Ct 2279 
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CASE NO. 18 
 

BURRABAZAR FIREWORKS DEALERS 

ASSOCIATION AND ORS.  

V.  

THE COMMISSIONER OF POLICE AND ORS.  

(AIR 1998 CAL 121)   

NOISE POLLUTION BY FIREWORKS 
 

ABSTRACT 

The following is the case summary of Burrabazar Fireworks Dealers Association and Ors v. 

The Commissioner of Police and Ors. in which the impact of noise caused by fire works on the 

inhabitants of Calcutta and fixation of Noise Levels for crackers was discussed by the Court.     

This case is a crucial step forward in the control of noise levels. Every year, there is a high 

amount of noise pollution in the name of celebration. The high level of pollution and noise 

released by fireworks have been tormenting the society for ages. This landmark judgement 

addressed this age-old problem and delivered a constitutionally reformative judgement. The 

violation of a person’s fundamental rights was recognised and the apex court once again proved 

its importance by restoring it. This revolutionary judgement is noteworthy for the 

contemporary issues that it addresses and shall be remembered for the same. 

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No : W. P. No. 2725 of 1996  

Jurisdiction : Calcutta High Court  

Case Decided On : September 26, 1997  

Judges : Justice B. P. Banerjee, Justice A. P. Mukherjee 

Legal Provisions Involved : 

Constitution of India, Articles 19, 21, 51A; 

Air (Prevention and Control of Pollution) Act, 1981, 

Sections 4 and 16(2)(h); 

Environment (Protection) Act, 1986, Section 2(b); 

Environment (Protection) Rules, 1986, Rule 3 

Case Summary Prepared By : 
Krithikaa Suresh 

School of Excellence in Law, TNDALU, Chennai  
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2. BRIEF FACTS OF THE CASE 
 

Parties 

 

The Petitioners in this case are Burrabazar Fireworks Dealers Association, Mohan Fireworks 

and Chandan Golcha..The Respondents are Commissioner of Police, Calcutta; State Pollution 

Control Board, West Bengal; State of West Bengal  
 

Factual 
 

On September 30, 1996 the Calcutta High Court passed an order directing the Pollution Control 

Board to take appropriate measures to stop sound pollution by means other than microphones 

(like horns in vehicles, fireworks and other sources of sound nuisance). The Police Authorities 

were also directed to perform their duties in controlling sound pollution with active co-

operation with the Pollution Control Board. With regards to this order, the Director General of 

Police, Police Commissioner of Calcutta and all District Magistrates were asked to not allow 

production, storage or sales of fireworks which were deemed to generate a noise above 65dB 

as they are unfit for trading or usage.  
 

On November 4, 1996, The Commissioner of Police of Calcutta passed orders which was 

published in the Calcutta Police Gazette. This order openly prohibited or banned the 

manufacture, possession, sale, transportation, trading and use of fireworks generating noise 

above 65dB. There was also a list of firework items which were enlisted as exclusively 

prohibited. This ban affected the petitioners’ firework businesses and they contended that it 

violated their right to carry on any trade or business under Article 19(1)(g).  

 

Procedural 
 

Two matters were heard together. One was an application by Mohan Fire Works and Chandan 

Golcha to permit the manufacture, sale, trading and storage of fireworks without any restriction 

and to allow bursting of crackers which generated a sound less than 90dB. The other matter is 

an application filed by Burrabazar Fire Works Dealers Association against the ban that was 

imposed on certain items of noisy fireworks on the ground that it violates the Fundamental 

Rights to carry on trade and business guaranteed under Article 19(1)(g) of the Constitution of 

India.  
 

The Burrabazar Fire Works Dealers’ Association had previously filed a Writ Application a year 

back, which was rejected. Aggrieved by the order dated November 1, 1996, the petitioners 

approached the Supreme Court for a Special Leave Petition. But the Supreme Court did not 
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pass any order and the Petitioner’s prayer for interim order was disposed off.  

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether the petitioners’ right to carry on trade or business guaranteed under Article 

19(1)(g) is absolute? 

II. Whether the fixation of prescribed limit as 65dB is valid?  

III. Whether the Police Authorities or the Pollution Control board have any jurisdiction or 

Authority to impose such a ban? 

 

4. ARGUMENTS OF THE PARTIES 
 

Petitioners 
 

The Pollution Control Board or the Commissioner of Police had no authority or jurisdiction 

under the law to impose such a ban. This was violation of the Fundamental Right to carry on 

any trade or business guaranteed under Article 19(1)(g) of the Constitution of India. It was 

alleged that the Authorities failed to understand the basic difference between “Ambient Noise 

Level” and “Impulsive Noise Level”. The former dealt with the continuous sound surrounding 

a person whereas the latter dealt with the sudden generation of sound which lasted for a few 

seconds.  
 

Noise does not fit into the definition of Environmental Pollutants as given under Section 2(b) 

of the Environment (Protection) Act, 1986. Central Pollution Control Board had not laid down 

any sound level or standards for fireworks. There was no delegation of power to the State Board 

either. Fixation of sound level was exclusively within the power of the Central Board. The 

fixation of noise level limit as 65dB is arbitrary on the part of the respondents. This limit applies 

to Ambient Noise Level and not to Impulsive Noise Level.  

 

Respondents 

 

The State Pollution Control Board was an authority constituted under the Water (Prevention & 

Control of Pollution) Act of 1974 which results in it being an authority under Air (Prevention 

& Control of Pollution) Act of 1981 as well. Impulsive noise was termed less harmful than 

Ambient Noise. But during Deepavali, the simultaneous and continuous bursting of crackers at 

a high-pitch for hours together meant the noise was no longer impulsive. So, the 65dB limit 

applies in the present case.  
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If the Applicants were allowed to manufacture, store and sell fireworks without restrictions, 

there would be a chaotic situation in the State where the people are clearly against the use of 

noise fireworks. Counsel appearing for the State of West Bengal submitted that the State would 

carry out any direction of the Court and requested the Court to fix any decibel limit as it deems 

fit.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

Article 19(1)(a) and (g) - Constitution of India reads as follows:  

“(1) All citizens shall have the right— 

      (a) to freedom of speech and expression; 

      (g) to practise any profession, or to carry on any occupation, trade or business.” 
 

Article 21 of the Constitution  

“No person shall be deprived of his life or personal liberty except according to 

procedure established by law” 

 

Section 4 of Air (Prevention and Control of Pollution) Act, 1981 reads as follows: 

“In any State in which the Water (Prevention and Control of Pollution) Act, 

1974, is in force and the State Government has constituted a State Pollution 

Control Board under section 4 of that Act, such State Board shall be deemed to 

be the State Board for the Prevention and Control of Air Pollution constituted 

under section 5 of this Act, and accordingly that State Pollution Control Board 

shall, without prejudice to the exercise and performance of its powers and 

functions under that Act, exercise the powers and perform the functions of the 

State Board for the prevention and control of air pollution under this Act.” 

 

Section 16(2)(h) - Air (Prevention and Control of Pollution) Act, 1981 is as follows: 

“In particular, and without prejudice to the generality of the foregoing functions, 

the Central Board may— (h) lay down standards for the quality of air” 

 

Section 2(b) of Environment (Protection) Act 1986 reads as follows: 

“environmental pollutant” means any solid, liquid or gaseous substance present 

in such concentration as may be, or tend to be, injurious to environment” 

 

Rule 3 of Environment (Protection) Rules, 1986 reads as follows:  
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“the Central Board or a State Board may specify more stringent standards from 

those provided in 3 [Schedule I to IV] in respect of any specific industry, 

operation or process depending upon the quality of the recipient system and after 

recording reasons therefore in writing.” 

 

6. JUDGEMENT IN BRIEF 
 

Ratio Decidendi 

 

I. Protection against Noise Pollution provided under Articles 19(1)(a) and 21 of the 

Constitution of India  

There is no express law in India to control noise Pollution but under Article 19(1)(a) 

read along with Article 21 of the Constitution of India, the citizens have a right to a 

decent environment, right to live peacefully, right to sleep, right to have leisure which 

are all necessary for right to life guaranteed under Article 21. A person cannot be made 

a captive listener to hear tremendous sounds which might cause deafness or hearing 

loss.  
 

In M. C. Mehta v. Union of India, 1987 AIR 1086, the Court held that where a law of 

the past does not fit in the present context, the Court should evolve a new law and in 

National Workers’ Union v. P. R. Ramakrishna, 1983 AIR 75, it was held that if a law 

fails to respond to the needs of the changing society, then either the growth of the society 

must be stifled, or if the society is vigorous enough it will cast away the law which 

stands in the way of its growth. Law must constantly be on the move, adopting itself to 

the fast-changing society. It must never lag behind.  

 

The Noise generated by fireworks could be co-related to the noise generated by 

microphones and loud-speakers. Although there is no restriction on its users, the Court 

had held that nobody has any Fundamental Right to suspend the rights of other citizens 

of the country. So, although there is an absence of law expressly protecting a person 

against Noise Pollution, Articles 19(1)(a) and 21 have evolved to include several rights 

which demand the need for a quiet environment. 

 

II. The right under Article 19(1)(g) is subject to reasonable restrictions 

In Cooverjee v. Excise Commissioner and the Chief Commissioner, Ajmer 1954 AIR 220, 

the Court held that selling intoxicating liquor was not a right and that it was a business 

that posed danger to the community. So, it may be entirely prohibited or permitted under 
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few conditions that are capable of limiting its scope of danger.  
 

Loud noise has the capability to cause serious long-term health and behavioral impact 

on the community. It is a source of annoyance which might lead to disturbance of sleep. 

Every person has a right to sleep peacefully and a right to a decent environment. Noise 

had been identified as a pollutant under the Air (Prevention and Control of Pollution) 

Act 1981. It is a hazard to health.  
 

Safety and health are guaranteed to every citizen of India. Article 19(1)(g) does not 

guarantee the right to carry on any trade or business which creates pollution or takes 

away that communities’ health, safety and peace. It is not an inherent right to 

manufacture, sell or deal with fireworks which creates sound beyond permissible limits 

that would endanger public order and health. A person cannot be made a captive listener 

to tremendous sounds caused by bursting of crackers. This is a serious violation of rights 

guaranteed under Article 19(1)(a) of the Constitution of India. So, Article 19(1)(g) is 

subject to reasonable restrictions.  

 

III.  It is a Fundamental Duty of citizens to protect one’s environment 

Article 51A of the Constitution of India imposes fundamental duties on every citizen to 

protect and improve the natural environment including lake, river and having 

compassion for living creatures. Loud noise is not only harmful for humans but also 

intolerable to animals. A citizen must be ensured a livelihood in a society that is peaceful, 

free from artificial sounds that creates health hazards. All citizens have a right to live in 

a society that is free from pollution. Furthermore, Diwali is a festival of light and not of 

sound so it cannot be said that it is a part of culture to use noisy fireworks.  

In the final judgement, the Court held that act of West Bengal Pollution Control Board 

was highly illegal. It was the duty of the Central Pollution Control board to take a 

decision. The Court directed the West Bengal Pollution Control Board to pass an order 

fixing the sound level of fireworks, which would be effective within the State of West 

Bengal. The Police Authorities were directed to act on the basis of orders that may be 

passed by the Pollution Control Board.  

Obiter Dicta  

 

As noise adversely affects behavior and increases anxiety, it was further observed that sound 

at night in sleeping quarters should not exceed 45dB.  
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In a letter written by the Central Pollution Board to the Firework owners, a reference was made 

to a report that was published by the Board named “Ambient noise Level in Delhi on the 

occasion of Deepavali festival” based on 1993-1995 survey. In the report, it was suggested to 

produce less sound producing crackers and to produce crackers with a time delay between the 

ignition and explosion to reduce potential accidents.  

 

7. COMMENTARY 

 

Being a densely populated country, Noise Pollution is a serious issue in India which screams 

for the attention of its citizens to act upon it. It is no surprise that the noise levels in India is 

higher compared to any of the other countries. Some States have the highest noise level in the 

world. During few festivals, the environment is polluted which would do nothing but 

contaminate the Air, worsening the situation furthermore.  
 

A society consists of people of different age groups. It is the elderly who have the hardest time 

during Diwali. These senior citizens may have several health conditions which require for 

them to rest peacefully without any disturbances. Diwali and the bursting of crackers that is 

associated with it, plainly translates to them feeling more restless than ever. Some elderly 

persons are completely intolerant towards sudden loud noises due to which their health might 

deteriorate to an extremely dangerous level. There are also children, sick persons who need 

rest just as much as the elderly, students who may be preparing for their fast-approaching 

exams, etc., who also need their environment to be quiet and peaceful. But, people burst 

crackers without the slightest knowledge that their act is causing someone so much discomfort 

during these festival times.  
 

Thus, Diwali has started inviting debates about whether or not bursting of crackers is 

necessary. It is a good thing that the citizens have started to ponder upon a religious practice 

with regards to its significance, its effect on the environment and its origin as opposed to 

blindly following the same customs and traditions without demanding for explanation 

regarding why it is in place. This festival of lights does more harm to the society than good. 

The loud noise, emission of harmful smoke in the atmosphere, fire accidents due to sudden 

explosion in manufacturing units, etc., is enough for the Government to ban fireworks.  
 

But interfering with age-old customs and traditions would invite rebelliousness from the 

masses. Today, several State Governments have started taking action and have started 
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regulating the time period during which crackers are allowed to be burst. Although, this does 

not signify banning them completely, it is definitely a step forward in a long path.  
 

In this case, the Burrabazar Fireworks Dealers’ Association argued for the removal of the ban 

imposed on fireworks. Although displeased about the Orders passed by the police authorities, 

causing heavy loss to their businesses the previous year, never did they think about violating 

the same Orders. They filed a petition in the Supreme Court, fighting for their right to trade 

legally all the while, ensuring compliance with the aforementioned orders at all costs. The 

Court itself had expressed its appreciation towards this.  
 

It can rightly be said that it is partly due to the efforts of the NGO that brought this sensitive 

issue to the attention of the Court, inviting it to discuss about the impact of loud noise in an 

individual’s life. Bursting crackers is a clear clash between religious customs and traditions 

existing in the society for generations together on one hand and the right of an individual to a 

peaceful environment on another. Crackers are harmful to the society and the practice of 

bursting them during Diwali cannot be eradicated in a jiffy but this case has taken the society 

a step closer towards re-thinking about its importance and significance in today’s World.  

 

8. IMPORTANT CASES REFERRED 
 

• Cooverjee v. Excise Commissioner and Chief commissioner, Ajmer, 1954 AIR 220  

• Om Biraugana Religious Society v. State, (1996) 100 Cal WN 617  

• MC Mehta v. Union of India, 1987 AIR 1086 

• National Textile Workers’ Union v. P. R. Ramakrishnan, 1983 AIR 75 

• Union of India v. Raghubir Singh, (1989) 2 SCC 754 

• Pomal Kanji Govindji v. Vrajlal Karsandas Purohit, 1989 AIR 436  

• R v. Secretary of State for transport, (1996) 4 All ER 903 

 

  



131 
 

CASE NO. 19 
 

VISHAKA AND ORS. 

V. 

STATE OF RAJASTHAN AND ORS. 

(1997) 6 SCC 241 

SEXUAL HARASSMENT OF WOMEN AT THE 

WORKPLACE 
 

 

ABSTRACT 

The following is the case summary of the landmark Judgement Vishaka and Others v. State of 

Rajasthan and Others. From cradle to grave discrimination against women in India has become 

a part of social fabric. This judgement essentially belongs to the category of ‘Concept of 

Gender Equality’ and in particular deals with the issue of sexual harassment of women at the 

workplace and the need for appropriate redressal mechanism. The recent phase of violence 

happening against woman in India cannot be expounded by meek words as the report of 

National Crimes Bureau Report also echoes the real state of affairs. ‘Too much emphasis and 

too many violations’ are the order of the day. Denial of Equality in all aspects of life raises 

uncertainty about the prospects of achieving an egalitarian society which the makers of the 

Constitution envisioned in it. ‘Women safety’ is one such issue. ‘Vishaka’ judgement hailed as 

a progressive step by the judiciary in the right direction towards the protection of women at 

workplace.   

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : W. P. (Cr) No. 666-70 of 1992 

Jurisdiction : Supreme Court of India 

Case Decided On : August 13, 1997 

Judges : 
Justice J. S. Verma, Justice Sujata V. Manohar, 

Justice B. N. Kirpal 

Legal Provisions Involved : 

Constitution of India, Article 14, 15, 19(1)(g), 21; 

Convention on the Elimination of All Forms of 

Discrimination Against Women, Article 11, 24 

Case Summary Prepared By : 
M K Mrudula 

School of Excellence in Law, TNDALU, Chennai 
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2. BRIEF FACTS OF THE CASE 

Parties  

 

The parties to this case are Vishaka, an NGO, and others as the petitioners and the State of 

Rajasthan and others as the respondents. 

 

Factual 
 

The case commenced with the brutal gang rape of Bhanwari Devi. She was a social worker 

involved in a government program in the State of Rajasthan. As a part of her work, she 

attempted to prevent a child marriage despite heavy opposition. Ultimately, she was unable to 

stop the marriage. In retaliation to the inconvenience caused by her to the family, Ramakant 

Gujjar, a member of the family gathered a few other men. Together, they attacked Bhanwari 

Devi’s husband viciously and raped her in front of him.  

 

Procedural 
 

Bhanwari Devi immediately approached the police to file a case. However, the police 

themselves attempted to dissuade her from registering the case. Her determination led to the 

case being registered. She was debased and the police asked her to leave behind her bloodied 

lehenga. The couples request to stay in the police station overnight was also denied. A delayed 

medical examination was conducted. When the case came up in trial court, the accused men 

were acquitted under the pretext of lack of evidence. However, Bhanwari Devi wasn’t deterred. 

Her tenacity prompted other social workers and NGO’s to extend their support. An appeal was 

filed in the Supreme Court. ‘Vishaka’ a Non-Governmental Organization was a key litigant of 

this case. It has worked for the empowerment of women and girls in Rajasthan and other parts 

of the country. They are responsible for the historic “Vishaka Guidelines” which became an 

integral part of The Sexual Harassment of Women at Workplace (Prevention, Prohibition and 

Redressal) Act, 2013.  

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether the fundamental rights guaranteed under Article 14 and 21 have been violated? 

II. Whether the rights guaranteed under Article 19(1)(g) has been violated? 

III. Whether international laws may be applied in the absence of any existing applicable 

measures? 

IV. Whether the employer is responsible for sexual harassment to the employees? 
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4. ARGUMENTS OF THE PARTIES 

Petitioner 

 

The petitioners argued that there exists a need for an effective alternate redressal mechanism 

to safeguard women against sexual harassment at the workplace. At the time, there existed no 

law or procedure to investigate or protect the women from the horrors faced by them at the 

workplace. 
 

They contended that such sexual harassment is violative of “Gender Equality” and the “Right 

to Life and Liberty” guaranteed under the Indian Constitution. The consequences of such an 

even was also a violation of Article 19(1)(g) which guarantees the right “to practice any 

profession or to carry out any occupation, trade or business”. Citing the above violations, the 

petitioners were seeking a writ of Mandamus under Article 32 of the Constitution.  

 

The petitioners put forward that international conventions and norm may be applied effectively 

in the instance where there exists a lacuna in the domestic law.  Indian law recognizes the value 

of international law and has the relevant provisions for the realization of the same. Article 11 

and 24 of CEDAW were cited as applicable law in the realization of protection of women from 

sexual harassment at the workplace.  

 

Respondent 

 

The Solicitor General appeared on behalf of the respondents. In a turn of events, the Solicitor 

General supported the petitioners. The Hon’ble Supreme Court was supported by Shri Fali S. 

Nariman, the amicus curiae and Ms. Naina Kapur and Ms. Meenakshi Arora. Together they 

arrived at the Vishaka Guidelines. The role of the judiciary envisaged in the Beijing Statement 

of Principles of independence of Judiciary in the LAWASIA region were highlighted. The 

counsels who appeared in the case were highly appreciated for the assistance rendered by them. 

All the counsels of the case worked together to arrive at an amicable answer to the major social 

issue. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

This landmark judgement forms the basis of any action against sexual harassment of women 

at the workplace. The Supreme Court explored the ambit and scope of Article 14, 15, 19(1)(g) 

and 21. Article 14 and 15 guarantee equality and stands against discrimination. 
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The harassment of women is a form of discrimination against them. It impedes their progress 

in work and curbs equality at the workplace. The consequences of this are a direct violation of 

the right to work enshrined under Article 19(1)(g) which allows for each citizen to practice 

their profession as choice. Such sexual harassment is also degrading to the person. The right to 

dignity has been recognised as a part of right to life and liberty as given under Article 21. 
 

The States which are party to the Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW), have certain obligations to be fulfilled. The States 

have made a commitment to undertake measures which would eliminate discrimination and 

promote equality of all men and women. Article 11 and 24 of the CEDAW were applied. The 

women’s rights for a safe working environment were recognized. Article 11 recognizes the 

right to work and prohibits discrimination against women. The States who are signatories to 

the Convention on the Elimination of All Forms of Discrimination Against Women are bound 

by it to take effective measures aimed at the realization of its principles.  

 

The Hon’ble Supreme Court applied the international law and norms as allowed under Article 

51(c) and 53 read with Entry 14 in Union List of the Seventh Schedule.  

 

6. JUDGEMENT IN BRIEF 

Ratio Decidendi 
 

I. Rule of law and Gender Equality 

The Hon’ble Supreme Court recognized the need for stringent rules to protect the 

women. Sexual Harassment of women was held to be a violation of the Right to Equality 

and the Right to Life guaranteed under Article 14 and 21 of the Indian Constitution. The 

judgement was based on the principle of “Gender Equality”. Sexual harassment is the 

antithesis of gender equality. To combat the horrors faced by the women at the 

workplace, the Vishaka Guidelines were framed. This was the bedrock for the 

subsequent statute – Sexual Harassment of Women (Prevention, Prohibition and 

Redressal) Act, 2013. The virtue of an egalitarian society, where all people matter 

equally, was emphasized in this judgment. 
 

II. Right to Equality and Non-Discrimination under Article 14 

Every person is guaranteed the right to equality of law and equal protection under law. 

No person may be subjected to any forms of discrimination on the grounds of sex. The 
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harassment of a woman at her workplace emphasizes the non-fulfillment of the right to 

equality 

III.  Prohibition of Discrimination under Article 15 

Article 15 forbids any form of discrimination on the grounds of sex. The sexual 

harassment faced by women at the workplace is in clear violation of the same. The Court 

recognized the States powers to make special laws aimed at the protection of women 

and children.  
 

IV.  Right to carry on any trade under Article 19(1)(g) 

Article 19 grants to everyone the right to freedom of opinion and expression, regardless 

of their sex. This includes the right to practice the profession of choice. Each person has 

the right to practice any profession of his choice and carry on any occupation, trade or 

business. The harassment and abuse faced by women pose a hindrance to this. The sexual 

harassment presents a significant threat to them. It is the duty of the State to protect a 

person’s right and take effective action in safeguarding them 
 

V.  Right to Life and Liberty under Art. 21 
 

It has been observed time and again that the right to life and liberty includes the right to 

dignity. This reinforces the need for immediate and diligent action in the framing of 

relevant protective guidelines. It does not do to merely bestow rights upon people 

without competent guidelines to vouch for their protection. 

 

VI.  Application of International Law in the absence of domestic law 

When there exists no relevant domestic law, the judiciary may turn to International 

Conventions and norms to fill the gap, provided that such conventions and norms are 

not directly in violation of any of the existing domestic law. Such authority is derived 

from Article 51(c) and 253 of the Indian Constitution read with entry 14 of Union List 

in the Seventh Schedule. 
 

The Court emphasized the independency of judiciary by referring to the Beijing 

Statement of Principles and Independence of Judiciary in LAWASIA region, signed by 

the Chief Justice of the Asia Pacific in 1995. The Hon’ble Supreme Court referred to: 

o Article 11 and 24 of Convention on the Elimination of all forms of Discrimination 

against Women 

o General recommendations of CEDAW in this context (Article 11, 22, 23 and 24) 

It was also pointed out that the Government of India had made a commitment at the 
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Fourth World Conference on Women in Beijing to:  

o Devise and establish a national policy for women 

o Effectuate a Commission for Women’s Rights 

o Institutionalize a national level mechanism to monitor the implementation of the 

Platform for Action. 

International law had been applied effectively in the absence of domestic law, such as 

in the case of Minister for Immigration and Ethnic Affairs v. Teoh,  where The High 

Court of Australia “recognised the concept of legitimate expectation of its observance 

in the absence of a contrary legislative provision, even in the absence of a bill of rights 

in the Constitution of Australia”, and in the case of Nilabati Behera v. State of Orissa, 

where a provision in the ICCPR was referred to in the process of public law remedy 

under Article 32. This has been acknowledged and accepted by the apex court in the 

Vishaka case. 

 

VII.  The Vishaka Guidelines 

The Supreme Court exercised its rights under Art. 141 and established a few basic 

principles and guidelines which came to be known as the “Vishaka Guidelines” 

o It was recognized to be the employer’s duty to protect the employees from sexual 

harassment and to provide procedures for resolution. 

o The term “Sexual Harassment” was clearly defined. 

o The nature of preventive measures was prescribed. The employers were tasked with 

carrying out appropriate measures to prevent sexual harassment. They were also 

responsible for creating appropriate work conditions. Express prohibition of sexual 

harassment was to be notified, published and circulated. 

o The case of any misconduct, it was the duty of the employer to initiate appropriate 

action which conforms with the law and register a complaint with the relevant 

authority. 

o Any misconduct during the course of their employment in violation of the service 

rules would invite disciplinary action against the person who violated them. Such 

action would be initiated by the employer. 

o Every organization was required to have an appropriate redressal mechanism in 

order to investigate the complaint made by the victim, irrespective of the nature of 

misconduct. Such a mechanism was required to ensure time-bound treatment of the 

complaints. 
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o The organization must also have a complaints committee in place to discharge the 

effective application of the redressal mechanism. Such a committee was required 

to be headed by a woman and at least half its members were to be women. The 

committee must also include a special counsellor. An NGO or any other body who 

are familiar with the issue may also be involved with the committee. The committee 

was required to submit an annual report to the Government. 

 

Obiter Dicta 

 

Gender equality was observed to encompass a safety from the ruination of dignity at work in 

the form of sexual harassment. The right to work with dignity can be found at the grassroots of 

universally recognized human rights. World-wide approval and acceptance of the right serves 

as the common minimum requirement for its realization. This emphasizes the pertinence of 

international laws in the formation of new regulations. The independence of judiciary was 

observed to be a fundamental aspect of our Indian Constitution. The objectives of the judiciary 

include that it ensures the effective application of rule ow law. In the absence of domestic laws, 

international law may be infused with it in order to arrive at a decision. 

 

7. COMMENTARY 
 

The historical judgement of Vishaka & Ors. v. State of Rajasthan & Ors. was revolutionary in 

nature. This case is significant as it formed a new generation of law-making itself. The Vishaka 

case recognizes the severity of such issues and treats them as such. It provides the necessary 

courage to women to come forward and fight for their rights. Sexual Harassment was pointed 

out to be a major issue and not a trivial matter to be discarded. 
 

Gender inequality issues were brought to the forefront and analyzed in this case. Preceding 

this, sexual harassment of women was not imperative to the society. There were no laws and 

no protection for the aggrieved. This case was the singular flame which lit the path of gender 

equality aimed at eradicating sexual harassment of women at the workplace. The judgement 

serves as the pinnacle of judicial activism. It explores the boundaries of international and 

domestic law, and the interrelation between them. Gender discrimination was allowed and 

rationalized for centuries. Entrenched patriarchy and gender stereotypes have created a 

community that aims its barbarity at women. Though India has a long way to go in terms of 

gender equality and protection of women, this judgement served as an ingression into an era of 

transformative constitutionality, paving the way towards substantive equality.  The application 
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of CEDAW in the present case bolsters gender jurisprudence. The duty placed upon the 

employers in the prevention of sexual harassment is a commendable step. The sense of 

responsibility and accountability is crucial to promoting harmony at the workplace.  It fosters 

a sense of protection and trust in the employer. The employer would attract legal ramifications 

in case of failure. This creates a reassuring environment for the women at the workplace.  
 

This case has also attested to the importance of NGO’s in our society. NGOs fight for the 

people who cannot fight for themselves and lends them a voice. They have been instrumental 

in various landmark judgements and the present judgment has paved the way for a new 

transformation for the concept of social Justice as enshrined in the Indian Constitution. 

Vishaka, the women’s rights group, played a crucial role. The country owes them their gratitude 

for their laudable actions. NGO’s have served as a sword in the fight against evil.  

 

8. IMPORTANT CASES REFERRED 
 

• Nilabati Behera v. State of Orissa, (1993) 2 SCC 746 

• Minister for Immigration and Ethnic Affairs v. Teoh, 128 Aus LR 353 
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CASE NO. 20 
 

BANDHUA MUKTI MORCHA  

V.  

UNION OF INDIA & ORS. 

(1984) SCC 3 161 

BONDED LABOUR CASE 
 

ABSTRACT 

This case has been instrumental in addressing the issue of child labour. This along with other 

PIL cases have helped bring to light various issues related to child labour. Compulsory 

education along with other policies and laws have been an important tool in addressing these 

issues. The eradication of child labour has progressed significantly. To prevent such 

exploitation, it is necessary to create a more grounded framework for child rights as well as a 

more effective mechanism to protect these rights. The judgement also addresses the role of 

state responsibility in relation to the protection of fundamental and statutory rights. In this case 

the court also said that, the state government has to take the help of NGO’s and other voluntary 

agencies to ensure the implementation of the Bonded Labour Act, 1976. The judgment 

emphasized upon the important role, that a cooperative model between state and non-state 

actors can play, in addressing various socio-legal issues through policymaking and 

investigation. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Writ Petition No. 2135 of 1982 

Jurisdiction : Supreme Court of India 

Case Decided On : December 16, 1983 

Judges : 
Justice P. N. Bhagwati, Justice R. S. Pathak,                

Justice Amarendra Nath Sen 

Legal Provisions Involved : 
Constitution of India, Article 21, 32;   

Section 5 of the Bonded Labour Systems Act, 1976 

Case Summary Prepared By : 

Aswin Kumar D 

The National University of Advanced Legal Studies, 

Kochi 
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2. BRIEF FACTS OF THE CASE 

Parties 

The case was initiated on the basis of a letter sent by an NGO. The petitioner is therefore the 

NGO, namely the Bandhua Mukthi Morcha which has worked for the eradication of bonded 

labour in India. The Respondents are the State Government of Haryana as well as the Central 

Government.  

 

Factual 

A letter sent by an NGO making allegations of bonded labour in the stone quarries of Faridabad 

in Haryana were being subjected to inhumane conditions. They were denied the benefits of 

various social welfare and labour legislations. The court appointed a commission to investigate 

these allegations. The commission made a report which confirmed the allegations raised in the 

letter. It also stated that the conditions in these quarries were intolerable, the atmosphere was 

unbreathable, drinking water was not provided and they did not have proper shelter. Some were 

being made to forced labour and restricted from leaving the quarries. The health concerns of 

labourers were ignored and there was no compensation was being paid for accidents occurring 

in the course of employment. No nearby medical or educational facilities were available either. 

A socio legal investigation at the behest of the court suggested various measures for providing 

relief to the mine workers.  

 

Procedural 

Bandhua Mukti Morcha is an NGO in India working towards the eradication of bonded labour. 

They addressed a letter to Justice P. N. Bhagwati on the issue of bonded labourers working in 

stone quarries. This letter was treated by the Supreme Court as a writ petition. The court also 

went on to appoint a commission to investigate the claims of the letter. 

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether the letter from the NGO can be treated as a writ petition under Article 32 (1) 

i.e., is it maintainable? 

II. Whether the Supreme court has the power to enquire into a complaint through the 

appointment of a commission or investigating body under Article 32(2) of the 

Constitution? 

III. Whether the fundamental rights of the mine workers have been infringed? 
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IV. Whether the mine workers mentioned in the petition are employed in the manner of a 

bonded labourer? 

V. Whether the benefits accrued under various social welfare and labour legislations are 

available to them? 
 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

The Petitioner as well as the report submitted by the commission alleged exploitative labour 

conditions as well as a harmful environment. It was further alleged that many of the workers 

were being retained as bonded labourers. It was also claimed that some of these labourers were 

not even being allowed to leave the stone quarries. The report also emphasized that the workers 

were being denied clean drinking water facilities, proper shelter, medical treatment, schooling 

as well as compensation for work related accidents.  
 

The Petitioner also claimed that these labourers were not being given the benefits of various 

social welfare legislations, i.e., Mines Act, 1952, Inter-State Migrant Workmen (Regulation of 

Employment and Conditions of Service) Act, 1979, Contract Labour (Regulation and 

Abolition) Act, 1970, Bonded Labour System (Abolition) Act, 1976, Minimum Wages Act, 

1948, Workmen’s Compensation Act, 1923, Payment of Wages Act, 1936, Employees State 

Insurance Act, 194 Maternity Benefits Act, 1961 etc. The petition also lists the various 

provisions of the Constitution that have been violated or ignored with respect to the workers. 
 

Respondent 

 

The Respondents sought to undermine the petition as well as the commission report on grounds 

of being procedurally unsound. The Respondents contended that a writ petition under Article 

32 could not lie from a simple letter being sent to the Supreme Court. It was also argued that 

the writ petition would not be valid as there was no violation of fundamental rights of the 

workers. They also stated that the Court did not have the power to appoint a commission under 

Article 32. The evidentiary value of the reports made by the commission were questioned. This 

was on the basis of the fact that the report consisted of ex parte statements that have not been 

cross-examined. The respondents also argued that while these workers may be forced labourers 

restricted from movement, they are not bonded labourers as defined under the Bonded Labour 

System (Abolition) Act, 1976. 
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5. LEGAL ASPECTS INVOLVED IN THE CASE 

The relevant provisions or acts concerned are: 

• Article 32 (1) of the Constitution states that “the right to move the Supreme Court by 

appropriate proceedings for the enforcement of the rights conferred by this Part is 

guaranteed.” The Court had to interpret the term “Appropriate Proceedings” used in the 

provision. Clause 2 states that the Supreme Court shall have the power to issue 

directions, orders or any appropriate writ for the enforcement of a fundamental right. 

The Court had to determine whether this would include the power to form commissions. 

• Bonded Labour System (Abolition) Act, 1976, abolishes the bonded labour system in 

order to prevent economic and physical exploitation of the vulnerable sections of 

society. Section 15 of the Act places burden of proof on the creditor when a bonded 

debt claim is raised. 

• The Mines Act, 1952 and Mines Rules 1955 deal with the health, safety, and welfare 

of workers in the coal, metalliferous and oil mines. It lists the duties of the owner to 

manage mines / mining operation and the health, safety in mines. The Court had to 

decide whether workers of the stone quarries and crushers entitled to the benefits 

accruing under the Act. 

• Minimum Wages Act, Workmen’s Compensation Act, Payment of Wages Act, The 

Inter-state Migrant Workmen (Regulation of Employment and conditions of Service) 

Act, Maternity Benefits Act, Employees State Insurance Act, Employees Provident 

Fund and Miscellaneous Provisions Act were the major welfare and labour legislations 

discussed to determine the question of benefits accrued to the mine workers. 

6. JUDGEMENT IN BRIEF 

Ratio Decidendi 

I. Maintainability of Writ Petition under Article 32 (1) of the Constitution of India 

With regards to the maintainability of the writ petition, the court held that the letter can 

be treated as writ petition under Article 32. The court’s decision was based on the 

principle that in cases of procedural infirmities, flexibility must be allowed especially in 

matters of public interest. These flexibilities must be allowed when the affected parties 

are unable to obtain legal aid. In such cases the courts generally take a liberal 

interpretation of law. The term “appropriate proceedings” used in Article 32 (1), has been 

interpreted to allow for the consideration of the letter as the basis for a writ petition. 
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Further, the Court interpreting Article 32 ruled that there is no limitation in the words of 

Article 32 which makes the mandate of locus standi as sine qua non. 

 

II.  Power to appoint commission or investigating body under Article 32 (2) 

The court has also interpreted Article 32 (2) to hold that the court is empowered to appoint 

a commission to conduct investigations. This reduces any dependence on government 

reports that may be delayed. This empowers the court to take action in matter of public 

interest and welfare. This also ensures that weaker sections of society, when raising 

matters of exploitation are not burdened with the need to produce evidence or the need to 

bear the legal expenses in the filing of a writ petition. Also, as per Rule 6 of Order XLVII 

of the Supreme Court Rules, nothing in those rules shall be deemed to limit or affect the 

Court's local authority to make such orders as may be necessary for the purposes of 

justice. 

 

III. Infringement of the fundamental rights of the workers under Article 21 

The court held that the fundamental rights of the workers have been violated. This was 

primarily due to the lack of proper water supply, toxic environment and improper 

shelter.  The right to live with human dignity, free from exploitation is guaranteed under 

Article 21. This was applied in this case to establish the right of the mine workers to 

live free from exploitation. The derived rights under the said article guards the workers. 

In connection with this, not only Fundamental Rights but the court also referred 

Directive Principles of State Policy, in particular Article 39 (e), Article 39 (f), Article 

41 and Article 42, which portrays the protection of the health and strength of workers, 

men and women, and tender age of children against abuse. The State is, therefore, under 

a constitutional obligation to see that there is no violation of any fundamental human 

right of people. 

 

IV. The workers are employed as bonded labourers under the concerned Act 

The Court held that whenever it is shown that a labourer is made to provide forced 

labour, the Court would raise a presumption that he is required to do so in consideration 

of an advance or other economic consideration received by him and he is therefore a 

bonded labourer. Unless this presumption is rebutted, the Court must proceed on the 

basis that the labourer is a bonded labourer entitled to the benefit of the provisions of 

the Act. Therefore, the Court held that these mine workers would fall under the 
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definition of bonded labourer as defined under the Bonded Labour System (Abolition) 

Act, 1976. The definition was interpreted in a liberal manner. 

 

V.  Benefits guaranteed under social welfare legislations. 

The Court held that the workers employed in the quarries were being denied the benefits 

conferred upon them under various social welfare legislations. To deprive them of these 

statutory rights would amount to exploitation. The Government is bound to protect these 

rights as they are a part of the right to live with dignity. These rights are also a part of 

achieving the wider ambit of human dignity found in the Directive Principles of State 

Policy. The Government while leasing out these mines cannot permit workers to be 

denied the benefits of various social welfare and labour legislations that are intended to 

ensure human dignity. 

 

Obiter dicta 

 

In his judgment, Justice P. N. Bhagwati observed that the Government must welcome public 

interest litigation, because it would provide them an occasion to examine whether the poor and 

the down-trodden are actually getting their social and economic entitlements. It would provide 

an avenue to explore whether social and economic justice has become a meaningful reality for 

them or whether it has remained merely a teasing illusion and a promise of unreality. He also 

stressed that when the Court entertains public interest litigation, with a view to tilting at 

executive authority or seeking to usurp it but only to ensure observance of social and economic 

rescue programmes, framed for the benefit of the have-nots and the handicapped and to protect 

them against violation of their basic human rights, which is also constitutional obligation of 

the executive. The Court is thus merely assisting in the realization of these constitutional 

objectives. 

 

7. COMMENTARY 

 

The State has a responsibility to protect the fundamental and statutory rights of such vulnerable 

groups. This comes within the larger constitutional structure which protects the health and 

welfare of workers and other vulnerable groups such as women and children. This protection 

comes from the wider meaning of human dignity given to it via Article 39, Article 41 and 

Article 42. This provides for the prevention of abuse against children, guaranteeing humane 

conditions, employment opportunities and educational facilities and other basic essentials. 
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Apart from unenforceable Directive Principles, the State in this case is also bound by 

legislations which guarantee these rights to the workmen. Therefore, inability to secure the 

statutory guarantees of these legislations would amount to a negation of right to life under 

Article 21. The State is also bound by Article 256 which provides that the State must exercise 

executive power to ensure compliance with laws made by the Parliament.  
 

The court also discussed the responsibility of the state in relation to these workers. The state of 

Haryana was directed to rehabilitate the bonded labourers. It has a constitutional obligation to 

prevent violations of fundamental rights. The state grants the leases and while doing so cannot 

allow violations of labour legislations to take place at these mines. The court held that the 

workers were entitled to receive social welfare benefits and that the leasers were obligated to 

provide proper medical, schooling and drinking facilities. The State has a responsibility to the 

its citizens, whereby it must work towards realizing its established commitment well enough, 

so that the laborers are being guaranteed social and financial equity. 
 

The importance of the special statues given to children was stressed upon. Their rights to 

education, health, security and improvement are integral facets of our democracy. The causes 

and rights of those facing destitution, must be advanced and secured. The provisions of Part III 

and Part IV guarantee different rights to citizens that prevent their exploitation and create 

expectation on the State to further advance welfare and prosperity. Article 21 guarantees the 

right to life and individual freedom. Article 24 prevents the employment of children in 

dangerous industries such as plants and mines. Article 39(e) prohibits the coercion of citizens 

into employments unsuited for their age or quality. Article 39(f) creates an expectation on the 

State to shield youngsters from abuse and to guarantee to them opportunities to develop in a 

sound manner. Article 45 places an obligation on the State to provide free and compulsory 

training to children till the age of 14. These provisions are also in consonance with various 

commitments under international law. The need for the nourishment, healthcare and education 

of youngsters was stressed upon. 

 

8. IMPORTANT CASES REFERRED 
 

• Francis Coralie Mullin v. The Administrator, Union Territory of Delhi & Ors., 1981 

AIR 746. 

• S. P. Gupta v. Union of India & Anr., 1982 AIR 149 

• People’s Union for Democratic Rights v. Union of India, AIR 1982 SC 1473 

• Neerja Chowdhury v. State of Madhya Pradesh, AIR 1984 SC 1099 
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• M. C. Mehta v. State of TN., (1996) 6 SCC 756 
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CASE NO. 21 
 

PEOPLE’S UNION FOR CIVIL LIBERTIES  

V.  

UNION OF INDIA 

AIR 1997 SC 568 

TELEPHONE TAPPING CASE 
 

 

ABSTRACT 

The following is the case summary of the judgment pronounced by the apex court in People’s 

Union for Civil Liberties v. Union of India popularly known as the Telephone Tapping case 

based on the writ petition filed in the wake of the report on politician’s phones being tapped by 

the Central Bureau of Investigation. The court stated that Telephone-Tapping is an 

infringement of one of an individual’s most treasured belongings, namely privacy. The right to 

have a private telephonic conversation in the seclusion of one’s home or business, due to the 

rising development of extremely sophisticated technology, is vulnerable to misuse. A major 

defect of the government’s mass surveillance projects is that they exist despite there being no 

specific statute enabling them. This is a troublesome issue for a very fundamental reason – 

existing Indian law assumes that surveillance will be targeted. In PUCL, the Court defined 

‘interception’ under Section 5(2) of the Indian Telegraph Act, 1885 as being the interception 

of communications sent to or from a specific address, and relating to a specific person, both of 

which must be specified in the interception order. The right to privacy of citizens must be 

safeguarded against government abuse. When considering the right to privacy, the Court 

utilised international instruments as well as Indian and international jurisprudence to uphold 

the right to private and to state that it could only be breached through legal means. 

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition (C) No. 256 of 1991 

Jurisdiction : Supreme Court of India 

Case Decided On : December 18, 1996 

Judges :  Justice K Singh, Justice S S Ahmad 

Legal Provisions Involved 
: Constitution of India, Article 17, 19(1), 21; 

Indian Telegraph Act, 1885, Section 5(2), 7 (2) (b) 
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Case Summary Prepared By 
: Snigdha Agarwal 

IMS Law College, Noida 

 

2. BRIEF FACTS OF THE CASE 
 

Parties 

The parties to this case are the People’s Union of Civil Liberties which is the significant and 

largest human rights organization in the country striving to defend civil liberties and human 

rights of all members of the society as the petitioners and the Union of India as the respondents. 

 

Factual 

A report on the ‘Tapping of politician phones’ was published by the CBI. This copy was 

published in the Mainstream, vol. XXIX, on March 26, 1991. This elaborated on the incidents 

where the Government had been violating the right to privacy by tapping the phones of several 

prominent politicians. It brought to light the abuse of power inadequate legal framework to 

check the same. 

 

Procedural 

The PIL was filed in the Supreme Court of India by the petitioner disputing the constitutional 

validity of Section 5(2) of the Indian Telegraph Act, 1885. The constitutionality of the limits 

was upheld by the Court, which stated that Article 21 was not violated because the regulations 

in question were procedure established by law, as described by that Article. The Court also 

acknowledged the idea that norms of Customary international law are presumed to be 

incorporated into domestic law, which is almost an accepted premise of law. Finally, and 

perhaps most critically, the court established procedural safeguards for the exercise of authority 

under section 5(2) of the Act in order to protect a person’s right to privacy. 

 

3. ISSUES INVOLVED IN THE CASE 

 

I. Whether interception of telephone calls amount to a breach of Article 19(1)(a) and 

Article 21 of the Constitution? Also, whether such restriction is shielded under Article 

19(2) of the Constitution? 

II. Whether the right to privacy was a fundamental right guaranteed by the Constitution? 

III. Whether Section 5(2) of the Indian Telegraph Act, 1885 is constitutional both in 

substantive and procedural aspects? 
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4. ARGUMENTS OF THE PARTIES 

Petitioner 

The Petitioner, i.e. PUCL, a voluntary organization vehemently contended that the right to 

privacy is a fundamental right guaranteed under Article 19(1) and Article 21 of the Constitution 

of India. The Petitioner also claimed that in order to prevent Section 5(2) of the Act from being 

declared unconstitutional, it would be necessary to read down the provisions in order to protect 

the right to privacy and that while Section 5(2) was necessary for several State purposes, 

procedural safeguards must be read in. The only safeguard that can eliminate the element of 

arbitrariness or unreasonableness is prior court sanction which is ex-parte in nature. It was also 

argued that the substantive law, as well as the procedures outlined in it, must be just, fair, and 

reasonable. 

 

Respondent 
 

The Respondent Union of India, indicated at the outset that messages may be intercepted in the 

interest of India’s security and sovereignty, as well as to deal with any other emergency for the 

protection of national interest. As a result, the central issue to be resolved is whether there are 

sufficient procedural safeguards in place to prevent the arbitrary exercise of power under the 

Act. It was contended that the striking down of Section 5(2) would injure public interests and 

jeopardise the security of the state. The Respondents further contested the charges of abuse of 

authority, claiming that phone tapping may only be requested by a special person approved by 

the Central or State Government and only under specific conditions and that it was thus 

adequately checked. They further said that the reasons for ordering phone tapping should be 

documented and that if there was abuse of authority, the aggrieved party could contact the 

government for appropriate action. Furthermore, they stated that informing the party whose 

phone was to be tapped would contradict the objective of phone tapping and that maintaining 

confidentiality in the subject was very required. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The legal provisions are eminent in analysis of this case which are profoundly found in 

international and national legislations. The following are the significant relatable provisions or 

documents of this case law: 

• Section 5(2) of the Indian Telegraph Act, 1885 allows the Centre and State to halt 

messaging transmission during instances like in a public emergency or in the interest of 
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public safety, or even in the interests of India's sovereignty and integrity and the security 

of the state. 

• As the privacy right at issue here was that of the reputation of police officials, its 

recognition by the Court expanded the right to privacy beyond the physical realm. The 

PUCL Court further evolved the notion of privacy to include personal communications, 

holding that “the right to hold a telephone conversation in the privacy of one’s home or 

office without interference can certainly be claimed as ‘right to privacy’. 

The Constitution of India provides the right of freedom, given in Article 19 with the 

view of guaranteeing individual rights that were considered vital by the framers of the 

constitution. The right to freedom in Article 19 guarantees the freedom of 

speech and expression, as one of its six freedoms. 

• Article 21 of the Indian Constitution states that ‘No person shall be deprived of his life 

or personal liberty except according to the procedure established by law.’’ Life here 

encompasses all of the aspects that make a man’s life meaningful, complete, and 

worthwhile. Privacy of a person is a part of his life and liberty under our Constitution. 

Any violation of this fundamental right can be carried out only within the framework of 

the constitution. 

 

6. JUDGEMENT IN BRIEF 

Ratio Decidendi 

I. Telephone tapping deemed as a violation of Article 19 and 21: Right to privacy is a 

fundamental right 

The Court observed that “the right to hold a telephone conversation in the privacy of 

one’s home or office without interference can certainly be claimed as ‘right to privacy’” 

and held that telephone-tapping would violate Article 21 unless it was permitted under 

a “procedure established by law”. The Court also stated that telephone conversations 

were an exercise of a citizen’s right to freedom of speech and expression under Article 

19(1)(a) and hence interception of these conversations must be a reasonable restriction 

under Article 19(2) of the Constitution. 
 

The Court reviewed the report of the Second Press Commission which stated that 

“tapping of telephones was a serious invasion of right to privacy. It is a variety of 

technological eavesdropping.” and that the “relevant Statute i.e., Indian Telegraph Act, 

1885, a piece of ancient legislation, does not concern itself with tapping”. Moreover, the 
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report stated that “tapping cannot be regarded as a tort because the law as it stands today 

does not know of any general right to privacy” and recommended that telephones may 

not be tapped except in the interest of national security, public order, investigation of 

crime and similar objectives.  
 

II.  Section 5 (2) & 7 (2) (b) of Indian Telegram Act: Insufficient to protect citizen’s 

right under Article 19 (1) (a) and 21  

The judges agreed that Petitioner’s claim that no mechanism has been specified for the 

execution of the part under Section 5 (2) of the Act had great merit. It is undeniable that 

no guidelines have been drafted under Section 7(2)(b) of the Act to specify the 

safeguards to be taken to prevent wrongful communications interception or 

dissemination. It is impossible to protect citizen rights in compliance with Article 19(1) 

(a) and 21 of the Indian Constitution without a just and fair system for controlling the 

enforcement of the law under Section 5(2) of the Act. Several lapses in the execution of 

directives issued under Section 5(2) of the Act have been discovered by the CBI 

investigation.  
 

III.  Guidelines: To rule out the arbitrariness 

To avoid arbitrariness in the accumulation of power under section 5(2) of the Act, and 

until the Central Government establishes a just, fair, and justifiable methodology under 

Section 7(2)(b) of the Act, procedural safeguards for the accumulation of power under 

section 5(2) of the Act must be established in order to safeguard a person’s right to 

privacy. The guidelines laid down broadly entailed the following to check arbitrariness 

in the issuance of telephone tapping orders: 

o An order for telephone tapping in terms of Section 5(2) of the Act shall not be 

issued except by the Home Secretary, Government of India and Home 

Secretaries of the State Governments. In an urgent case the power may be 

delegated to an officer of the Home Department of the Government of India and 

the State Governments not below the rank of Joint Secretary. Copy of the order 

shall be sent to the Review Committee concerned within one week of the passing 

of the order. 

o The authority making the order must consider whether the information which is 

considered necessary to acquire could reasonably be acquired by other means. 

Orders issued under the Indian Telegraph Act, 1885 shall be valid for two 

months from the date of issue.  
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o Review Committees shall be constituted consisting of Secretary-level officers 

at both the central and state levels. They may evaluate whether an interception 

order has been passed in compliance with the law and if it has not, they may set 

it aside and direct the destruction of any copies of the intercepted 

communications.  

o The authority issuing the interception order must maintain records of: (i) the 

intercepted communications; (ii) the extent to which material is disclosed; (iii) 

the number of persons to whom the material is disclosed and their identity; (iv) 

the extent to which the material is copied; and (v) the number of copies made. 

 

Obiter Dicta 
 

While referring to another landmark on the concept of privacy and individual liberty of 

individuals as guaranteed under the Constitution, the Court observed that the security of one’s 

privacy against arbitrary intrusion by the police is basic to a free society. It is implicit in ‘the 

concept of ordered liberty’ and as such enforceable against the States through the Due Process 

Clause. The knock at the door, whether by day or by night, as a prelude to a search without the 

authority of law but solely on the authority of the police, did not need the commentary of recent 

history to be condemned as inconsistent with the conception of human rights enshrined in the 

history and the basic constitutional documents of English-speaking peoples.  

 

7. COMMENTARY 

 

In the recent times technology has become a vital part of our lives. The world has changed into 

a worldwide village where our lives have gotten more associated than any other time. It is very 

clear that with the advancement of social media and sophisticated technology our lives have 

become less private. Henceforth it turned out to be more important than ever to get the security 

of individuals. While PUCL will without a doubt stay a landmark decision in Indian privacy 

law, it is nevertheless imperative that the law keeps pace with quickly evolving times. The ease 

with which existing safeguards for citizens’ privacy can be circumvented or violated by new 

mass surveillance technologies occasions a re-evaluation of India’s surveillance laws. The 

PUCL Court observed that telephone conversations were a significant part of modern life, and 

were “often of an intimate and confidential character”. 

 

Surveillance today is undeniably more inescapable and capable of violating the privacy of the 

public as a group than it was eighteen years ago. Experience has shown that the PUCL 
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guidelines have not been pretty much as successful as they were expected to be. The 

deployment of the largest surveillance programs in Indian history necessitates a fundamental 

reimagining of Indian surveillance law if the Constitutional right to privacy is to be saved from 

inconsequence. Systemic Parliamentary sanction of (and oversight over) the government’s 

surveillance projects is imperative. At last, maybe the idea of surveillance being founded on 

judicial warrants is an idea whose time in India has finally come.  

 

8. IMPORTANT CASES REFERRED 
 

• Kharak Singh v. State of U.P. & Ors., (AIR 1963 SC 1295) 

• Gobind v. State of MP & Anr., (AIR 1975 SC 1378)  

• R. Rajgopal v. State of TN, (AIR 1995 SC 264)  

• Maneka Gandhi v. Union of India, 1978 AIR 597, 1978 SCR (2) 621 

• Amar Singh v. Union of India (UOI) and Ors., (2011) 7 SCC 69 

• Wolf v. Colorado, 338 U.S. 25 (1949) 
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CASE NO. 22 
 

VELLORE CITIZENS WELFARE FORUM  

V.  

UNION OF INDIA & ORS.  

AIR 1996 SC 2715 

POLLUTER PAYS PRINCIPLE AND             

PRECAUTIONARY PRINCIPLE  
 

 

ABSTRACT 
 

The following is the case summary of the case of Vellore Citizens Welfare Forum v. Union of 

India & Others that discussed the need to establish a full-fledged authority with necessary 

powers under section 3(3) of the Environment (Protection) Act, 1986 to deal with the polluting 

industries in the State of Tamil Nadu. The petitioner filed a petition against pollution which 

was caused by the discharge of untreated effluent by tanneries and other industries into 

agricultural fields, road sides, waterways and open lands, and into the river which was the 

source of water supply to the residents of the area. The surface and sub-soil water of river was 

severely deteriorated due to pollution, resulting in non-availability of potable water to the 

residents of the area. The tanneries in question had caused severe environmental degradation 

in the area. It was with respect to the water pollution caused by the tanneries and other polluting 

industries in the five districts of State of Tamil Nadu and in the interest of public that a writ 

petition was filed in apex Court. 

 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition. (C) No. 914 of 1991 

Jurisdiction : Supreme Court of India 

Case Decided on : August 28, 1996 

Judges : 
Justices Kuldip Singh, Justice Faizanuddin,                  

Justice K. Venkataswami 

Legal Provisions Involved : 

Environment Protection Act, 1986 - Section 3, 3(3), 4, 5, 

7, 8; 

Water (Prevention and Control of Pollution) Act, 1974 - 

Section 63; 

Constitution of India - Article 21, 32, 47, 48A, 51A(g) 

226  

Case Summary Prepared By : 
Yash Patil 

Bharati Vidyapeeth New Law College, Pune 
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2. BRIEF FACTS OF THE CASE 
 

Parties 
 

The petitioner in this case is a Non-Governmental Organization named as “Vellore Citizens 

Welfare Forum” and the respondent is Union of India and Others. 

 

Factual 
 

The petition was filed against the pollution caused due to enormous amounts of untreated 

effluents being discharged by tanneries and other industries in the State of Tamil Nadu, which 

led to the main source of potable water for consumption and irrigation, the Palar river, being 

polluted. This consequently led to non-availability of clean water. A report was submitted to 

the Supreme Court in which it was noted that 176 chemicals were found in the tannery 

effluents. Nearly 35,000 hectares of land around the tannery belt and in some 59 villages had 

been made unfit for cultivation. It was found that 350 out of 467 wells in the area were unfit 

for consumption or irrigation. It also noted the non-compliance by the tanneries regarding the 

Government order to put up Common Effluent Treatment Plants (CETP’s) for the proper 

disposal of effluents.  

 

Procedural 

 

Vellore Citizens Welfare Forum, an NGO, filed a Public Interest Litigation (PIL) under Article 

32 of the Constitution of India. However, the Apex Court directed the Registry of the Court to 

send the records to the registry of the Madras High Court. The High Court was directed to treat 

this matter as a petition under Article 226 of the Constitution of India and deal with it in 

accordance with the law and in terms of the directions issued by the Supreme Court.  

 

3. ISSUES INVOLVED IN THE CASE 
 

I. Whether the tanneries ought to be permitted to keep working at the expense of lives of 

lakhs of individuals? 

II. Whether there has been a violation of the Right to Wholesome Environment, guaranteed 

under Article 21 of the Constitution? 

III. Whether the industrialists or polluters can be made liable for the pollution? 

IV. Whether the principles such as ‘polluter pays’ and ‘precautionary principle’, existent 

within the ambit of Indian Law? 
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V. To what extent should environmental safety be compromised for economic 

development? 

 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 

 

The petitioner argued that a report covering 13 villages, revealed that out of the 467 wells used 

for drinking and irrigation, 350 had been polluted. This proved that the groundwater had been 

contaminated by percolation. The people of these villages faced an acute shortage of water, 

and the women had to walk miles to get drinking water for their families. All of these facts 

proved that the tanneries were in fact working at the expense of lives of people residing in the 

villages.  
 

It was argued that 176 chemicals were found in the tannery effluents and about 40 litres of 

water was required to process only 1 kilogram of leather which was an exorbitant amount of 

harmful effluents. It was also argued that the Tamil Nadu Pollution Control Board and the 

government had been urging the tanneries to set up either a Common Effluent Treatment Plant 

[CETP’s] or a separate effluent treatment plant. This indicated that the tanneries were 

responsible for discharging toxic and acidic effluents in the land, the rivulet and the river. It 

was argued that the precautionary principle and the polluter pays principle had been accepted 

as part of the law of the land.  
 

It was also argued that although the leather industry was of vital importance to the country for 

foreign exchange and employment avenues, it had no right to destroy the ecology, degrade the 

environment while posing as a health hazard as well.   

 

Respondent 

 

Respondents argued that the Tamil Nadu pollution Control Board related to about 299 and that 

the setting up of CETP’s projects were in progress. By saying this, arguments were imposed 

that the Tamil Nadu Leather Development Corporation (TALCO) was in charge of the project 

and that TALCO was responsible for the completion of the project within the stipulated time. 

Arguments on behalf of the tanneries further argued that the Indian Finished Leather 

Manufacturing Export Association was a body shall assist the Court in all the matters pertaining 

to the leather tanneries in Madras.  
 

The respondents argued that the standard with respect to Total Dissolved Solids (TDS) fixed 
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by the Tamil Nadu Pollution Control Board was not legitimized. However, the Court requested 

the National Environmental Engineering Research Institute (NEERI) to investigate and submit 

its report and in its report, NEERI legitimized the models stipulated by the Board. 
 

The counsel for the respondent stated that the Ministry of Environment and Forests (MoEF) 

had not completely set down models for inland surface water release for Total Dissolved Solids 

(TDS), sulphates, and chlorides. The decision on these guidelines rested with the individual 

State Pollution Control Boards according to the prerequisites based on nearby site conditions.  

Furthermore, the guidelines stipulated by TNPCB were contemplated.  

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The legislations relevant in the case are: The Water (Prevention and Control of Pollution) Act, 

1974 (The Water Act), The Air (Prevention and Control of Pollution) Act 1981 (The Air Act) 

and the Environment Protection Act,1976 (The Environment Act) 
 

The Water Act provides for Constitution of the Central and State Pollution Control Boards 

which operate under the control of Central (Section 3) and State Governments (Section 4) 

respectively. Section 24 provides against the use of streams and wells for discharging 

pollutants. Restriction on outlets and disposal of effluents without obtaining prior consent from 

the Board is also provided. Section 63 provides for the power of Central Government to make 

rules along with the constitution of Central Board and no law could be passed without 

consulting the Board. The Air Act provides for the Boards constituted under the former Act to 

perform powers and functions in the latter Act. The main functions of the Boards under the Air 

Act are improving the air quality as well as prevention, control and abatement of air pollution 

in the country.  

 

It is pertinent to note that the main purpose of the Environment Act is creation of authority or 

authorities under Section 3(3) of the Act with adequate powers to control pollution and protect 

the environment. However, there was no such authority constituted by the Central Government. 

The work which was supposed to be done by an authority under Section 3(3) was actually done 

by the Courts. Section 7 provides against emission or discharge of environmental pollutants in 

excess of the prescribed standards. Moreover, the Environment (Protection) Rules, 1986 

provides for Schedule I-IV which prescribes standards for emission or discharge of pollutants, 

for Boards to fix more stringent standards in writing, etc. It is therefore conspicuous that the 

Environment Act contains efficient provisions for bringing pollution under control.  
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With respect to the Constitution of India, the Precautionary principle and the Polluter pays 

principle are both accepted to be a part of Article 21 which guarantees the right to life and 

personal liberty. Articles 47, 48 and 51A(g) function as Constitutional mandates which provide 

to protect and improve the environment. 
 

6. JUDGEMENT IN BRIEF 

Ratio Decidendi 

 

I. The “Precautionary Principle” & “Polluter Pays Principle” are part of the 

environmental law of the country 

The Constitution of India had embraced and accepted the precautionary and polluter 

pays principles. The Supreme Court had held the “polluter pays principle” to be a 

sound one. In the case of Indian Council for Enviro-Legal Action and Others v. Union 

of India and Others (1996 SCC (3) 212), (Bicchri case) a polluter’s liability was 

recognised for any harm caused to a dangerous or hazardous activity and the suffering 

to any person due to such activity must be compensated, irrespective of whether or 

not that the polluter took reasonable care and precautions while engaging in the 

activity. Further, the Supreme Court for the first time introduced the principle of the 

“precautionary principle” in Indian jurisprudence, laying down the features of the 

precautionary principle in Indian law. The Court held that: - “The State Government 

and the statutory bodies must anticipate, avoid and attack the causes of environmental 

degradation, Scientific uncertainty should not be cited as a cause for procrastinating 

measures to prevent such degradation, and the onus of proof is on the actor, to show 

that his actions are environmentally benign.” 

 

II. The Principle of Sustainable Development implicit under Article 21 of the 

Constitution of India 

The Indian Judiciary used Article 21, against polluting an environment. The Supreme 

Court interpreted Article 21 to include the “right to a healthy environment free from 

hazardous pollutants” and it went on to include the right to pollution-free water and 

air. In M. C. Mehta v. Union of India (AIR 1991 SC 813), the Court compelled 

statutory authorities to take measures to improve the environment. Thus, in the present 

case, the Supreme Court followed precedents in interpreting Article 21, in addition to 

Articles 47, 48A and 51A(g) of the Constitution to include the principles of 

sustainable development.  
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III. Restoration of the damaged environment is part of the process of Sustainable 

Development 

The Supreme Court in the present case held that the traditional concept of 

development and ecology being contradictory to each other was no longer acceptable. 

It went on to say that sustainable development had been defined in various 

international conferences and had been accepted as Customary International Law. It 

also held that the rules of international law were not contrary to municipal law and 

shall be deemed to be incorporated into domestic law. To support this point, the court 

referred to various cases in which it was held that the rules and requirements of 

international law may be accommodated into municipal law even without express 

legislative consent.  
 

IV. Establishment of the Authority under section 3(3) of the Environment 

(Protection) Act, 1986  

The Environment Act contains useful provisions for controlling pollution. The main 

purpose of the Act is to create an authority under Section 3(3) of the Act with adequate 

powers to control pollution and protect the environment. In the present case the 

Supreme Court ordered the Central Government to set up an authority under the 

Environmental Protection Act, which was to deal with the situation created by the 

tanneries and other polluting industries in the state of Tamil Nadu. This authority was 

to implement the ‘precautionary principle’ and the ‘polluter pays principle’, to identify 

the loss to the environment and to the individuals/families who suffered due to the 

pollution, to assess the amount of compensation to be recovered from the polluters 

and for payment to individuals. It directed the closure of all tanneries which failed to 

comply with the Government order of setting up CETPs, within a given time frame. 

Highly polluting industries were henceforth not allowed to set up in prohibited areas.  

In the final judgment it was held that where a polluter refuses to pay compensation, 

his industry should be closed, and the revenue must be recovered as arrears of land 

revenue. Also, even if an industry sets up the necessary pollution control devices it is 

still liable to pay for the past pollution it has generated. The Supreme Court went 

further to fine each of the industries a sum of Rs. 10,000/- to be put into an 

Environment Protection Fund and be used to restore the environment and to 

compensate affected persons. Further, the Court also emphasized on the Constitution 

of Green Benches in India dealing specifically with matters relating to environment 
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protection and also for speedy and expeditious disposal of environmental cases. 

 

7. COMMENTARY 

 

In today’s capitalistic World, materialistic needs are the most tended to by various business 

organizations. During their ordeal of acquiring wealth, they often forget about the permanent 

damage they cause to Earth. Sustainable development poses as a saviour in this case. If we 

resort to sustainable development, then there would be development in the real sense; 

otherwise, we would lose natural resources to our material needs. Sustainable development is 

the theory that emphasizes for ecological conservation and development to coexist, and for the 

environment to not be compromised for development. This theory was historically accepted in 

the general law of many states, and it came on to the international arena with the Stockholm 

Declaration of 1972. In India, Vellore Citizens Welfare Forum v. Union of India (AIR 1996 SC 

2715) was one of the first cases to bring this theory into the ambit of domestic law. The various 

aspects were analysed in this case, and how it affected environmental jurisprudence in India. 

To conclude by saying it is pertinent to note here that it was the efforts of this NGO that led to 

successful measures for the protection of the environment and establishment of appropriate 

authorities to control, regulate and guard mechanisms against slow, insidious build-up of 

hazardous substances, especially new chemicals arising in the environment.  

 

8. IMPORTANT CASES REFERRED 
 

• Charan Lal Sahu v. Union of India, (AIR 1990 SC 1480)  

• Indian Council for Enviro-legal Action & Ors. v. Union of India & Ors., (1996 SCC (3) 

212) 

• M. C. Mehta v. Kamal Nath and Ors., (AIR 1997 1SCC 388) 

• M. C. Mehta v. Union of India, (AIR 1991 SC 813) 

• Narmada Bachao Andolan v. Union of India and Ors,. (AIR 2000 SC 3751) 

• Subhash Kumar v. Union of India, (AIR 1991 SC 420). 
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CASE NO. 23 
 

CITIZEN FOR DEMOCRACY                         

(THROUGH ITS PRESIDENT) 

V. 

STATE OF ASSAM & OTHERS 

(1995) 3 SCC 743 

HANDCUFFING OF A PRISONER 
 

ABSTRACT  

The following is the case summary of the case of Citizens for Democracy v. State of Assam & 

Ors. The practice of handcuffing the prisoners had been in existence for ages. However, the 

Supreme Court ruled that such acts were violative of basic human rights. Despite such a 

decision, the practice was not eradicated completely. The fundamental human rights of a person 

were disregarded in the light of the fact that he was a prisoner. However, Human Rights are 

inalienable, indivisible and inter-dependent. They are guaranteed to every human irrespective 

of his identity. The tradition of handcuffing the prisoners is violative of these rights. It affects 

the human dignity in very cruel manner. Handcuffing and tying the hands of the prisoners with 

ropes is inhuman and violative of human rights under not just the law of the land, but also under 

international law. This praiseworthy judgement illuminated the violation of the rights and 

rectified the same. It was hailed as one the most progressive judgments of the apex court. 

 

1. PRIMARY DETAILS OF THE CASE  
 

Case No.  : Writ Petition (Civil) 22 of 1995 

Jurisdiction  : Supreme of Court of India 

Case Decided On  : May 1, 1995 

Judges : Justice Kuldip Singh, Justice N. Venkatachala 

Legal Provisions Involved : Indian Constitution, Article 14, 19, 21, 32 

Case Summary Provided By : 

P. Thilagavathi,  

School of Excellence, The Tamil Nadu Dr. Ambedkar 

Law University, Chennai 
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2. BRIEF FACTS OF THE CASE  
 

Parties  
 

The Petitioner in this case is a Citizen for Democracy appearing in this petition through its 

president who is the founder of this NGO, Mr. Kuldip Nayar, an eminent journalist & the 

Respondent is the State of Assam & others.  

 

Factual 

 

In the ward of Guwahati Medical College Hospital, seven detenus were handcuffed and tied 

with a rope to restrict their movements. There was no proof that the detenus were likely to 

break out of custody. The grounds for such restriction were that they were hardcore ULFA 

activists and there has been a previous cases of jail breaks by terrorists from the Guwahati 

Medical College Hospital. Mr. Kuldip Nayar, the president of “Citizen for Democracy” wrote 

a letter on December 22, 1994 to SC as a writ petition under Article 32 for violation of 

prisoner’s fundamental right in Guwahati medical college hospital. In this letter, he stated that 

7 TADA detenus were handcuffed to their bed. He also brought attention to the fact that the 

detenus had to pay for the medicine out of their own pocket. He mentioned that such an action 

was violative of previous court orders. 

 

Procedural  
 

After receiving a letter, a notice was issued by the Supreme Court to the State of Assam through 

its Chief Secretary, Home Secretary and Secretary, Health. Mr. B. V. P. Rao, Home Secretary 

of the Government of Assam and Mr. Harish Sonowal, Secretary of Health, filed counter 

affidavits on behalf of the Government of Assam.  

 

3. ISSUES INVOLVED IN THE CASE  

 

I. Whether forcing handcuffs or fetters on any prisoner is justifiable? 

II. If justified in some cases then, under which circumstances this act of handcuffing any 

detainee can be performed? 

 

4. ARGUMENTS BY THE PARTIES  
 

Petitioner  

 

With regard to the claims put forth, it was argued by the petitioner that, handcuffing is inhuman, 



163 
 

arbitration & it is violative of fundamental rights guaranteed under Article 14, 19 and 21 of the 

Indian Constitution. The following arguments are laid before the court of law. 

• Torturing the prisoner is violative of right to dignity given under right to liberty and life 

under Article 21 and it’s unconstitutional. Handcuffing & fetters are not merely a 

preventive impact, but also a punitive punishment. It is considered to be vulgar activity. 

• Tying the prisoners with rope and handcuffing them is aimed at restricting their 

movement. This obstructs the fundamental right guaranteed under Article 19. Police 

can prevent the prisoners from escaping, but at the same time, he cannot infringe the 

prisoners right which is guaranteed under Indian Constitution. Safeguarding the 

prisoners when under police custody is permissible but the use of fetters is not 

permissible. 

• Detenus are terrorist & their involvement as hardcore activists are not sufficient to place 

them under handcuffs & fetters. It is inhuman & violates international law & the law of 

the land. 

• Handcuffs or other fetters shall not be compelled on a prisoner. Police cannot handcuff 

the prisoner without order from the Magistrate. However, the Magistrate may grant 

permission to handcuff the detenus. 

 

Respondent 

 

In response to the petitioner’s claims, two affidavits were filed on behalf of the respondents. In 

the affidavit filed by Mr. B.V. P. Rao, the Home Secretary of the Government of Assam, he 

had provided a detailed account of the previous instances where dangerous prisoners had 

escaped from the police custody. 

During the period 1991-1994, 51 detenus escaped from police and judicial custody which 

includes 13 terrorists who escaped from different hospitals and seven detenus escaped from 

Guwahati Medical College Hospital. The following three significant instances were pointed 

out to the Hon'ble Court. The prisoners had escaped without any handcuffs in all the following 

incidents. 

o On May 1,1991 Mahindar Dihingia @ Bipul Das, an ULFA activist escaped from 

the medical college hospital.  

o On December 11, 1993 Jatin Bora & Nirpen killed the constable & escaped from 

the Guwahati Medical College Hospital. 
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o On March 14, 1994 one notorious terrorist reached the roof of the Guwahati Medical 

College Hospital Building to escape. 

Thus, it was contended that handcuffs and fetters were necessary to prevent the prisoners from 

escaping.  

The other affidavit was filed by Mr. Harish Sonowal, the Health Secretary. He clarified that 

the prisoners are allowed to go to the lavatories without handcuff. He also mentioned that as 

per doctor’s advice, the prisoners were allowed to go on morning and evening walks during 

which the handcuffs were removed. It was contended that the rope used to restrain the prisoners 

was a long one and it allowed them free movement, while also preventing their escape. It was 

stated that all medical facilities were being provided to the prisoners. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The legal provisions are most important in analysis of this case which is profoundly found in 

national legislations. The following are the significant relatable provisions of the case. 

• Article 14 provides equality of law and equal protection before law within the territory 

of India. It Is the duty of the State to ensure that this right is not infringed. The arbitrary 

act of binding the prisoners is a violation of this right. 

• Article 19 guarantees freedom of movement. Restricting the movement of the prisoners 

with the usage of handcuffs and ropes were violative of this right.   

• Article 21 provides the right to life and personal liberty. Handcuffing the prisoners or 

shackling them in any other manner is violative of their right to dignity, which is a part 

of the right to life and personal liberty. 

• Article 32 provides for the right to move to the Supreme Court for the enforcement of 

the fundamental rights. The letter to the Supreme Court was taken as a petition under 

this provision and the case was taken up the court. 

 

6. JUDGEMENT IN BRIEF 
 

Ratio Decidendi  

 

I. Right to dignity under Article 21 

Article 21 provides the right to life and personal liberty. This includes the right to dignity. 

The use of handcuffs and other fetter brings down the dignity of a person. The same was 

reiterated in the case of Prem Shankar Shukla v. Delhi Admin, the court held that 
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handcuffing is considered to be inhuman, unreasonable, arbitrary & it is violation of 

article 21 of the Indian constitution. 

 

II.  Right to equality under Article 14 

Article 14 guarantees equality of law and equal protection under law. Handcuffing the 

prisoners is a discriminative act and violates the fundamental rights of the prisoner. In the 

case of Sunil Batra v. Delhi Admin, the SC stated that, under trials shall be deemed to be 

in custody, but not undergoing punitive imprisonment. Article 14, 19 & 21 were noted to 

be the prime actors in the Indian constitution and should not be violated.  

 

III.  Right to freedom of movement under Article 19 

Article 19 guarantees freedom of speech and expression. This also includes the freedom 

of movement. Keeping the prisoners bound by means of handcuffs and ropes is aimed at 

preventing their free movement. This is violative of their fundamental right under Article 

19. 

Besides this, there were few directions issued like with respect to the present situation, 

the Hon’ble Supreme Court issued certain directions in order to protect the prisoners. It 

was ordered that the detenus were to relieved of the handcuffs and ropes as it was 

inhuman and a violation of the law of the land. Additional armed guards may be stationed 

outside their rooms to prevent them from escaping. Handcuffs and other fetters should 

not be forced on a prisoner while transporting them or when in jail. If the police or jail 

authorities have valid reasons to believe that the prisoner may attempt a jail break, then 

they may seek consent from the Magistrate to handcuff the prisoner and the Magistrate 

has the sole powers to grant the same. In instances where the prisoner is arrested without 

warrant, if the police is satisfied that there is a necessity to handcuff the prisoner, then he 

may do so until the prisoner is produced before the Magistrate. 

 

Obiter Dicta 
 

The Apex Court observed that handcuffing and using other fetters on the detenus are an 

inhuman act violative of human rights guaranteed under international law and the law of the 

land. At no instance should the humanity of inmates be sacrificed for the sake of judicial 

custody. The rights guaranteed to the prisoners cannot be infracted at any point. It was also 

noted that handcuffing a person is humiliating and vulgar. It animalises the victim and the 

keeper. When there are other ways to enforce security, one must not immediately resort to the 

inhumane means of restraint. 
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7. COMMENTARY  

The constitution of India guarantees equality and dignity to every citizen of India. It should not 

be violated in any of the ways sans any valid reasons. The police have a right to prevent a 

prisoner from escaping. However, such a right should not be used as a license to torture the 

prisoners and deprive them of their constitutional rights. The law is meant to prevent the people 

from committing offences and it is a checkmate for commission of the crime but not for 

torturing the people. This case reiterated the rights of the prisoners and prohibited treating them 

like animals.  
 

This judgement is hailed as a mark of constitutional jurisprudence. It clarified that the 

handcuffs and other fetters are to be used as a last resort and it should not be the norm. It 

establishes a sense of safety for the prisoners and serves as promise against their mistreatment. 

It emphasizes the importance for constant vigilance. It is evident that mere judgements are not 

sufficient. This was a case were the NGO brought the violation to the attention of the Supreme 

Court. It is evident that they were fundamental to this judgment. This serves as yet another case 

where the role of NGOs has been indispensable. This case served as a reminder that the fight 

for justice is a never-ending battle. This judgment is lauded as one of the most progressive in 

not just the country, but the whole world. 

 

8. IMPORTANT CASES REFERRED 

 

• Prem Shankar Shukla v. Delhi Admn., (1980) 3 SCC  

• Sunil Batra v. Delhi Admn., (1978) 4 SCC 494  
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CASE NO. 24 
 

DELHI DOMESTIC WORKING WOMEN’S FORUM 

V. 

UNION OF INDIA & ORS 

(1995) SCC 1 14 

COMPENSATION FOR AND DEALING WITH RAPE 

VICTIMS 
 

ABSTRACT  

The following is the case summary of Delhi Domestic Working Women's Forum v. Union of 

India & Ors. Women have always been perceived to be the weaker sex and hence the prime 

candidates for being taken advantage of. The women who hail from a vulnerable group are at 

a further disadvantage. They lack the awareness and means to fight for justice and their dignity. 

This presents a compelling need for framing corrective guidelines and schemes aimed at 

improving their condition and providing the required legal assistance. This landmark case is a 

progressive step towards attaining justice to the rape victims where the Supreme Court of India 

called for the extension of right of legal assistance to rape victims at the pretrial stages of 

prosecution which is very much required for them. It also lends great support to rape victims 

in India as there is still massive changes needed in the country’s criminal justice system. This 

judgement is one of the most important ones involving reformative constitutional jurisprudence 

and has been applauded for its progressive measures. 
 

1. PRIMARY DETAILS OF THE CASE 
 

Case No. : Writ Petition (Criminal) No. 362 of 1993 

Jurisdiction : Supreme Court of India 

Case Decided On : October 19, 1994 

Judges : 
Justice M. N. Venkatachaliah, Justice S. Mohan, 

Justice S. B. Majmudar 

Legal Provisions Involved : 

Indian Penal Code, 1860, Section 376-B, 341 read with 

Section 34; 

Criminal Procedure Code, 1973, Section 173; 

Constitution of India, Article 32, 14, 21; 

National Commission for Women’s Act, 1990, Section 10 

Case Summary Prepared By : 
Dhruv K  

K. L. E Society’s Law College, Bangalore 
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2. FACTS OF THE CASE 
 

Parties 

 

The Petitioner is the Delhi Domestic Working Women’s Forum and the respondent is the Union of 

India and Others. 
 

Factual 

This case stemmed from an incident of rape that occurred on February 10, 1993. Six women, 

Shanti, Usha Minz, Josephine Kerketta, Rosy Kerketta, Lilli and Nlli, were raped by seven 

army personnel. The women were domestic servants who were commuting to work by the 

Murti Express from Ranchi to Delhi. The army jawans had approached them during the course 

of the night and began to molest them.  The women tried to object. However, they were beaten 

up and threatened with death by the army personnel. Each of the men took a girl and raped 

them. Usha and Nilli hid under the seats. The remaining women were forcibly raped. The six 

women tried to lodge a complaint with the police on the way. Nevertheless, no one listened to 

them.  When the train arrived at New Delhi Railway Station, the six women attempted to catch 

the rapists and managed to catch Sardar Dhir Singh. Subsequently, other people and police 

took Dhir Singh to the MCO Office. 

 

Procedural 

 

The petitioner forum filed the case based on these events. They attempted to visit the victims. 

However, they were turned away. The petitioners pointed out that the women were helpless 

tribal women who were in need of social, cultural and legal protection. It was highlighted that 

they were prone to intimidation. The petitioner filed this public interest litigation under Article 

32 of the Indian Constitution, seeking rehabilitory and compensatory measures for the women’s 

suffering.  

 

3. ISSUES INVOLVED IN THE CASE  

I. Whether Compensation be granted to rape victims and if granted, then how is the 

quantum of compensation decided? 

II. Whether special procedures be followed during the prosecution of rape victims? 

III. Whether Speedy trial be granted to rape victims? 

IV. Whether the fundamental rights under Article 14 and 21 of the Constitution of India 

have been violated? 
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4. ARGUMENTS OF THE PARTIES  
 

Petitioner 
 

The petitioners contended about the importance of speedy trial in cases of similar nature. 

Prolonging an investigation and causing delay in a trial was opposed heavily. The Court was 

requested to set down the requirements for conduct and investigation, failing to ensure 

compliance with which rights guaranteed under Articles 14 and 21 of the Constitution of India 

would be deemed nonsensical. They also argued that despite of amending the Indian Penal 

Code and the Indian Evidence Act, victims of sexual violence were far from seeking remedy 

to secure justice. Furthermore, they emphasized the need for the National Commission for 

Women’s initiation on drafting a scheme for rehabilitation and compensation for these victims 

since they mostly belonged to weaker sections of the society.  

 

Respondent 

 

The respondents opposed the petitioner's arguments. The National Commission for Women 

was constituted by the National Commission for Women Act, 1990. This Act came into force 

on January 31, 1992 as per Notification No. SO 99(E). The 3rd respondent argued that framing 

of rehabilitation schemes for the victims was beyond the functions of the National Commission 

for Women as detailed under Chapter III of the Act.  Hence, the respondents prayed that the 

National Commission for Women cannot be allowed to act beyond the scope of its powers. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE  

 

This landmark judgement involves certain important points of law. The notable legal aspects 

involved are as follows. The Public Interest Litigation was filed under Article 32 of the 

Constitution of India which guarantees constitutional remedies and allows an Indian citizen to 

move to the Apex Court on violation of his or her Fundamental Rights. In this case, the 

prolonged delay in trial is visible which was contended to be in direct contradiction to Article 

14 and 21 of the Constitution of India, which guarantees equality before law and protection of 

life, personal liberty respectively. Section 173 of the Criminal Procedure Code, 1973 supports 

this and prohibits the prolongation of any investigation. The case was filed under Section 376-

B read with Section 34 of the Indian Penal Code, 1860 The former provision provides the 

punishment when rape is committed by a public servant. The latter provision deals with acts 

done by several persons in furtherance of a common intention. Initially, Section 341 of the IPC 
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was also invoked which details the punishment for wrongful restraint since the army personnel 

had restrained the women in the train. Section 10 of the National Commission for Women Act, 

1990 provides for the functions of the Commission. The Court ruled that this included taking 

necessary steps for framing and implementing schemes.  

 

6. JUDGEMENT IN BRIEF  

Ratio Decidendi 

The judges while giving the judgement considered the following points: - 

I. Prohibition of unreasonable discrimination under Article 14 

Every person is guaranteed the right to equality under the law. No person can be subjected 

to discrimination during anytime. Prolongation of investigation and denying speedy trial 

to the victims of rape emphasises the non-fulfilment of Article 14 of the Constitution of 

India. 

II.  Right to dignified life under Article 21 

Right to life and personal liberty also includes right to dignity. This reinforces the need 

for immediate and diligent action in order to frame strong and protective guidelines to 

the victims of rape. 

III.  Supremacy of the law in the Nation 

The honourable Supreme Court recognized the need for strong rules to protect the victims 

of rape, not providing proper legal action is a direct violation of rule of law under Article 

14 of the Constitution of India. This judgement is responsible for the formation of various 

guidelines to protect the legal assistance to the victims of rape.    

IV.  Guidelines for legal assistance for rape victims – 

o The Court provided for legal assistance to be made available to Sexual Assault 

victims by a person highly knowledgeable in criminal justice system. It is 

necessary for the victim’s advocate to also explain about the nature of proceedings, 

assist her in the police station, prepare her for the case and to also guide her in 

acquiring help from agencies.   

o Every police station must provide legal assistance to the victims once they arrive 

at the station in their emotionally damaged state. There must be a lawyer to provide 

guidance and clarify any question of law.  

o The victim should be informed of her rights prior to being questioned and the same 

should be recorded in the police report.   
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o Every police station must have a list of advocates who are acquiescence to 

accepting rape cases, in order to assist the rape victims who do not have a lawyer 

of their own or are unable to contact their lawyers immediately. 

o The advocates are to be appointed by the court if the police apply for the same. 

However, the advocate may act on behalf of the victim in the police station itself 

before obtaining due authorisation form the court in order to combat any inordinate 

delay in interrogation.  

o The anonymity of the rape victim should be maintained throughout the course of 

the trial and at no point should her identity be divulged. 

 

Obiter Dicta 

 

Scholarly opinions were used by the Judiciary to tackle the hard realities of this case. For 

instance, Kelly opined that the most common cries were specified towards more compensation 

and personal treatment from the police, remarked by the victims telling that they recognised 

many officers who were having many cases to handle and they felt that the officers were not 

sufficiently concerned about their respective case and trauma. The Court expressed its regret 

over the increase in crimes against women. It was also recognised that rape poses serious threats 

for the criminal justice system.  

 

7. COMMENTARY  
 

This case was a landmark judgment which highlighted the importance of judiciary and NGOs 

in defending the rights of the common man. This is a prime example of the role of the judiciary 

upholding the constitutional mandate of gender equality. India has become one of the leading 

countries for rape and other violences aimed against women. It is pertinent to mention that the 

majority of such rape cases have been observed to be from the rural areas. The people from 

these areas belong to a vulnerable group and they lack the knowledge on how to effectively 

deal with the situation at hand. In such circumstances, there is a need for legal assistance and 

protection. They must be made aware of their rights and the proceedings in the police stations 

and courts. This case also touched upon other important issues in the guidelines it issues such 

as maintaining the anonymity of the rape victim.  

Additionally, this case emphasizes the importance of the effect of speedy trials on cases relating 

to crimes against women. Justice delayed is justice denied and before it was too late, the NGO 

in this present case initiated an action against such delay, paving the way for justice to be 
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delivered soon. Earlier, there were inadequate provisions to ensure betterment of victims of 

Sexual offences. As mentioned in the case itself, victims of these cases usually tend to describe 

these Court processes and trials as an experience that was much worse than the actual crime. 

So, the mental well-being of the victim must be kept in mind by the defense counsel during 

such trials and processes in Court. 

The judgement also serves as a testament to the significance of NGOs in promoting the legal 

standards of the country. They have become symbols of protection and change in our society. 

Their relentless fight for the women who belonged to a vulnerable group proved to be fruitful 

in taking India one step closer to achieving gender equality. It takes decades if not centuries to 

bring about a true change in society. But these NGOs never fail in raising their voice against 

injustice, whenever and wherever they spot it. And it is high time that we as a society too, put 

ourselves in these victims’ shoes and be considerate about the horrific occurrences these 

victims were forced to go through.  
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CASE NO. 25 

PEOPLE’S UNION FOR DEMOCRATIC RIGHTS         

& ORS. 

V. 

UNION OF INDIA & ORS. 

AIR 1982 SC 1473 

ASIAD PROJECT WORKERS CASE 
 

 

 

ABSTRACT 

The following is the case summary of the remarkable judgement of the Supreme Court, 

People’s Union of Democratic Rights and Ors. v. Union of India and Ors., widely known as 

‘Asiad Project Workers Case’. In addressing the exploitation of workmen engaged in 

construction projects for the Asian Games, the SC held that the fundamental right against 

forced labour included the right to a minimum wage.  The case is more prominent in terms of 

widening the scope of Public Interest Litigation since it treated the letter of the petitioner as a 

writ petition that complained against the violations of various labour laws by the respondent.  

This is facilitated by the removal of procedural technicalities in judicial process and ensured 

the principle of access to justice for all. The Court has strongly reiterated the enforcement of 

beneficent labour laws that are enacted to mitigate the imbalance of power between the 

employer and workmen and protect the fundamental rights of the latter. In this summary, the 

author will delve into the case by using the facts, applicable laws, arguments of the parties, and 

the holdings of the Court to throw light on the conceptualization of forced labour and various 

other aspects.  Further, the author will conclude with the comments and futuristic insights on 

the present case. 

 

1. PRIMARY DETAILS OF THE CASE 

Case No. : Writ Petition No. 8143 of 1981 

Jurisdiction : Supreme Court of India 

Case Decided On : September 18, 1982 

Judges : Justice P. N. Bhagwati, Justice Baharul Islam 

Legal Provisions Involved : Constitution of India, Article 14, 21, 23, 24, 32 

Case Summary Prepared By 

: B. Parvathavarthinie 

School of Excellence, The Tamil Nadu Dr. Ambedkar 

Law University, Chennai 
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2. BRIEF FACTS OF THE CASE 

Parties 
 

The petitioners are People’s Union for Democratic rights (PUDR), an organization formed to 

protect democratic rights of the people, and others. The respondents are the Union of India, the 

Delhi Administration, and the Delhi Development Authority. 

 

Factual 
 

India, the then host of Asian Games had embarked upon various construction projects to fulfill 

the prestigious undertaking according to international standards. This included building of 

hotels, flyovers, stadia, and Asian Games village complex. It was wholly framed out by the 

Government of India that entrusted the execution of the Asiad projects to the authorities of the 

Delhi Administration, the Delhi Development Authority, and the New Delhi Municipal 

Committee.  These authorities engaged contractors for carrying out the construction works and 

the latter employed workers through jamadars. The writ petition brought by the PUDR through 

the PIL has set out the exploitation of workers by the contractors and jamadars, especially the 

deprivation of workers’ right to minimum wage.  Thereafter, it alleged the violations of various 

labour laws including Minimum Wages Act, Contract Labour Act, Inter-State Migrant 

Workmen Act, Equal Remuneration Act, and Employment of Children Act. And, in turn 

violations of fundamental rights in Articles 14, 21, 23, and 24 of the Constitution of India. 

 

Procedural 

 

The PUDR has inducted three social scientists for investigating the conditions under which the 

workmen employed for executing Asiad projects were working.  Based on the scientists’ report 

after their personal inquiry and study, the petitioner addressed a letter to Hon’ble Justice 

Bhagwati stating the infringement of various labour laws by the respondents. Thereupon, it 

sought the intervention of the SC to render social and economic justice to the aggrieved 

workmen by issuing appropriate directions to the respondents. The Court admitted the letter as 

a writ petition on the judicial side by setting aside the rules of procedure. Later on, it issued 

notice to the Union of India, the Delhi Administration, and the Delhi Development Authority 

to file their affidavits in reply to the allegations of the PUDR.  

 

3. ISSUES INVOLVED IN THE CASE 

I. Whether the petitioners have locus standi to maintain the writ petition? 
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II. Does the writ petition under Article 32 of the Constitution of India allege any breach of 

fundamental rights?  

III. If yes, whether the writ petition can be maintainable against the private citizens under 

Article 32? 

IV. Can the cause of action of the workmen arise against the respondents since they are 

employed only by the contractors? 

V. Whether the prohibition of forced labour in Article 23 entails the right to minimum 

wage vis-à-vis the right to human dignity and livelihood? 

 

4. ARGUMENTS OF THE PARTIES 
 

Petitioner 
 

The petitioners brought the writ petition by way of the PIL in order to ensure implementation 

of various labour laws that protect the rights of workmen employed in the Asiad construction 

projects. The case of the petitioners was that minimum wage of Rs. 9.25 per day for workers 

have been paid by the contractors to the jamadars who deducted one rupee per day per worker 

as their commission. This resulted in the infraction of Minimum Wages Act, 1948. The 

petitioners also alleged the violation of Equal Remuneration Act, 1976 because women workers 

were paid only Rs. 7 per day and the balance amount was misappropriated by the jamadars.  

They pointed out the violations of the provisions of Employment of Children Act, 1938 and in 

turn, Article 24 as children below 14 years were employed by the contractors in the construction 

works. The breach of provisions of Contract Labour (Regulations and Abolition) Act, 1970 

was set out in terms of denial of right of workers to proper living conditions and medical and 

other facilities. The petitioners also complained of the violations of Inter-State Migrant 

Workmen (Regulation of Employment and Conditions of Service) Act, 1979 that guarantees 

decent living for workers with dignity. 

 

Respondent 

 

The following are the preliminary objections raised by the respondents against the 

maintainability of the writ petition: (a) the petitioners had no locus standi to maintain the writ 

petition; (b) the workmen were the employees of the contractors and not of the respondents; 

(c) the complaints of violations alleged by the petitioners did not form the subject matter of a 

writ petition under Article 32. The Union of India in the affidavit reply admitted that non-

payment of minimum wages for workers had occurred through the exploitative character of 
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jamadars. However, the affidavit of Delhi Development Authority pointed out that the 

contractors observed the Minimum Wages Act.  Moreover, it alleged that the contractors have 

carried out the written contract entered with them that provided various health facilities to the 

workers employed in the construction projects. The affidavits filed on behalf of all the 

respondents asserted the compliance of Equal Remuneration Act and Contract Labour Act by 

the contractors. It also contended that any violations of these laws that are brought to light 

through periodical inspections have been prosecuted by taking action against the contractors.  

The respondents disputed the violations of Employment of Children Act saying that the 

construction industry is not specified in the schedule annexed to the Act and hence no 

infringement of Article 24.  In regard to non-observance of Inter-State Migrant Workmen Act, 

the respondents defended that though this Act had come into effect in the UT of Delhi from 

1980, the provisions could not be implemented because the Rules to be framed under this Act 

had not been finalized until June 4, 1982. 

 

5. LEGAL ASPECTS INVOLVED IN THE CASE 

 

The SC has explored the ambit and scope of Articles 14, 21, 23, 24, and 32 of the Constitution.  

The Court adjudged that (i) the charge of violation of Article 24 based on the assertion that 

children below 14 years of age are employed in the Asiad construction projects is clearly a 

complaint of violation of a fundamental right; (ii) the allegation of non-compliance of Equal 

Remuneration Act is in effect and substance a complaint of breach of the principle of equality 

before law enshrined in Article 14; (iii) the claim of non-conformation of provisions of 

Contract Labour and Inter-State Migrant Workmen Act is a complaint relating to violation of 

Article 21. It is in accordance with the established law of the SC laid down in Maneka Gandhi 

v. Union of India and Francis Coralie Mullin v. The Administrator, UT of Delhi & Ors. These 

cases held that right to life guaranteed under this Article is not confined to mere physical 

existence but also includes within its scope the right to live with basic dignity.  They added that 

State cannot deprive any such right because no procedure that facilitates such deprivation can 

ever be considered as reasonable, fair and just; (iv) the complaint of non-payment of wages to 

the workmen is also one relating to the breach of a fundamental right protected in Article 23; 

(v) there are certain fundamental rights in the Constitution which are enforceable not only 

against the State but also against the whole world. They are found inter alia in Article 17, 23 

and 24 that protects the individuals both against the State and private individuals. 
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6. JUDGEMENT IN BRIEF 

Ratio Decidendi 

I. Writ Petition is Maintainable 

The SC upheld its solemn duty under the Constitution to enforce the basic human rights 

of the poor and vulnerable sections of the community and render justice. Thus, it relaxed 

the traditional rule of standing and accommodated the PIL to redress the grievances of 

the deprived people for whom access to justice remained costly till then due to their socio-

economic conditions. Here, the Court has maintained the letter as a writ petition which 

espoused the cause of the workmen as they are poor, ignorant and illiterate humans.  

Besides, it was satisfied that the petitioners were not acting mala fide or out of extraneous 

motives. It eventually held the writ petition maintainable under Article 32 of the 

Constitution for the enforcement of the rights of workmen conferred by the constitution 

and various labour laws. 

 

II. Breach of Fundamental Rights  

The SC admitted that the complaints of the petitioners ostensibly allege the breach of 

fundamental rights, thus forming the subject matter of a writ petition under Article 32.  

Most importantly, it confirmed the breach of fundamental rights enshrined in Articles 14, 

21, 23, and 24 by the respondents. The SC asserted the violation of Article 23 due to the 

non-payment of minimum wage to the workmen. It also stated that violation of Equal 

Remuneration Act is an infringement of Article 14. The Court held that though the 

construction industry is not specified in the Schedule to the Employment of Children Act, 

no child below 14 years can be allowed to work in construction projects as it’s a 

hazardous employment strictly prohibited in Article 24. The Court reprimanded the 

respondents for holding up the enforcement of Inter-State Migrant Workmen with respect 

to the workmen employed in the Asiad construction projects until the rules were framed 

under the Act. So, it appointed three ombudsmen for making periodic inspections and 

reporting to the Court about the implementation of the Act from June 4, 1982. The Court 

upheld the violations by the respondents of Contract Labour Act and Inter-State Migrant 

Workmen Act that ensure basic human dignity and right to livelihood as a clear violation 

of Article 21. 
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III.  Fundamental Right is enforceable against Private individuals 

The Court explicated that there are certain fundamental rights that are enforceable not 

only against the State but also against private individuals. This includes inter alia Articles 

17, 23 and 24 of the Constitution. In this case, Article 23 is not limited in its application 

against the State but it proscribes traffic in human beings and beggar and other similar 

forms of forced labour wherever they are found. Thus, forced labour and recruitment of 

children below 14 years in the hazardous occupation for private service are prohibited 

under Articles 23 and 24 respectively. This decision is formed in consonance with the 

egalitarian framework set out in the Constitution, thereby ensuring economic and social 

justice to the common man. 
 

IV. Workmen has cause of action against the Respondents 

The Court held that the respondents cannot escape their obligation to the workmen to 

ascertain that the contractors observe various labour laws. If the respondents failed to 

comply with the obligation, the workmen would have a cause of action against them as 

principle employers. The Contract Labour Act obligates principal employers to provide 

the amenity given under sections 16, 17, 18 or 19 of the Act, if those benefits of the 

workmen are not provided by the contractors. Section 17 and 18 of the Inter-State Migrant 

Workmen Act also make principal employer liable to pay wages to the migrant workmen 

along with allowances and facilities provided under Section 14, 15 and 16 of the Act 

respectively, in case the contractors failed to do so. The Equal Remuneration Act, 

Minimum Wages Act, and Employment of Children Act not only mandate the contractors 

to adhere to their provisions, but also the respondents to observe that they are not violated 

by contractors. Therefore, these obligations are also enforceable against the respondents 

as principal employers. 

 

V. Prohibition of Forced Labour includes the right to minimum wage 

The SC has rejected the contention of the respondent that Article 23 prohibits only such 

form of forced labour that is similar to beggar.  The Court viewed Article 23 as a provision 

to abolish every form of forced labour.  It elucidated that “other similar forms of forced 

labour” does not import only the characteristics of beggar that labour or service should 

be exacted without payment of any wages but with a view to bring within its scope all 

other forms of forced labour. Thus, even if remuneration is paid, service supplied by a 

person would be hit by this Article if it is forced labour.  That is, labour has been supplied 
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unwillingly as a result of force or compulsion.  It held that force includes not only physical 

or legal force but also force arising from the compulsion of economic circumstance like 

poverty which leaves no choice but to accept this sort of labour. The Court had 

legitimately presumed that if a person provides labour to another for remuneration less 

than the minimum wage, then he/she is acting under the force of some compulsion. And, 

it is a violation of Article 23 that denigrates human dignity and decent livelihood. Thus, 

the Court directed that whatever is the minimum wage, it shall be paid by the contractors 

to the workmen directly without the intervention of jamadars. Also, it asked the 

authorities to take necessary legal action if minimum wage is not paid either through 

prosecution or recovery of the remaining amount. 

 

Obiter Dicta 

The SC observed the significance of PIL as a collaborative effort on the part of petitioner, State 

or public authority and the Court to secure observance of the all the rights, benefits and 

privileges conferred upon the disadvantaged people to render social justice.  It opined that when 

the State is arraigned as a respondent in the PIL, it should welcome it to redress the injustice 

done to the poor whose welfare must be the prime concern of the State. The Court noted that 

magistrates and judges in the country must punish the violations of labour laws with adequate 

penalties. If meager amount is imposed, it would be easily paid by the employers and provide 

immunity against violations of labour laws. It added that the government must take great care 

to see the conformation of labour laws in any construction works carried either departmentally 

or through contractors. Also, the State was directed to institute an effective system of periodic 

inspections with occasional surprise inspections to ensure the implementation of labour laws 

without waiting for any complaints from the workmen with respect to violations of labour laws. 

 

7. COMMENTARY 

 

The SC has adopted a wider interpretation of fundamental rights for the protection of poor 

workmen against the exploitative employers. In this case, Justice Bhagwati who is popularly 

known as the father of PIL, hailed it as an instrumental tool to restructure the social and 

economic order of large sections of the society coupled with effective coordination of all the 

three organs of the government. The NGO’s role in the judicial activism of the SC is 

noteworthy in this case for the realization of the constitutional ideal of social justice through 

the cessation of inhumane treatment of workmen. The judges have relied upon the ILO 
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Conventions, precedents of the SC, foreign judgements, and the philosophy of Mahatma 

Gandhi that strengthened the human rights jurisprudence of the workmen. Progressively, the 

welfare-based approach of the SC has prohibited forced labour in any forms and upheld the 

right to human dignity and basic human values. Moreover, the holistic understanding of the 

concepts of force and freedom in an unequal society has enabled the Court to deliver a 

trendsetting jurisprudence on labour rights. As the mechanism of PIL always entails human 

rights activism, the SC in the present case has made a great contribution in terms of treating 

labour as a human and not a mere product. 

 

8. IMPORTANT CASES REFERRED 
 

• Maneka Gandhi v. Union of India, 1978 AIR 597 

• Francis Coralie Mullin v. The Administrator, UT of Delhi & Ors., 1981 AIR 746.  

• Bandhua Mukti Morcha v. Union of India & Ors., 1984 AIR 802. 
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her Ph.D. on Extradition in International Law. She has won several awards including the 

esteemed L.C. Miller Medal, Dr. A. L. Mudaliar Prize, Sri Meloth Krishnan Nambiar 

Endowment Gold Medal and the Mylapore Academy’s Certificate of Merit for Best Student in 

International and Constitutional Law. She joined the Tamilnadu Dr. Ambedkar Law University 

in 2003 and has an experience of eighteen years. Her scholastic expertise has enabled her to 

handle a variety of subjects. Her unparalleled research skills have enabled her to publish articles 

in renowned national and international journals in the areas pertaining to international law, 

constitutional law and human rights. She has also presented more than twenty papers in national 

and international conferences. Her diverse capabilities have aided her in her various 

administrative positions at the university that includes the Controller of Examinations, 

Registrar and Director for Research, Publication & Academic Affairs. She has conducted 

several programmes in the University such as the International Colloquium on Human Rights 

and National Workshop, Symposium, Round Table Conferences and Faculty Development 

Programme on Research Methodology in Legal and Interdisciplinary Studies etc. She is a 

lighthouse of knowledge and a treasure for future generations. 

 

ADITH VIJAY KARTHIK is a first year LL.B. student at KLE Society’s Law College. Prior 

to his venture into law, he already holds a degree in Bachelors of Computer Applications. His 

skill-set is varied and includes a sound knowledge of tally, Python, cloud computing, etc. His 

inquisitive mind has led him to pursue a PG Diploma in Cyber Security and Information 

Technology Law. His intellectual nature draws him towards the areas of criminal and labour 

law. He also has a keen interest in blog writing and researching. Currently, he is interning under 

Adv. Ramesh Adithya. This socially concerned young man is an asset to our society at large.  

 

ASWIN KUMAR D is a fourth year B.A. LLB. student at the National University of Advanced 

Legal Studies, Kochi with a profound interest in Competition Law, Constitutional law and 

International Law. He has published articles and research papers in various reputed blogs and 

journals. He plans to work in the field of legal policy. He has had prior experience in litigation 

as he has pursued internships under multiple lawyers’ offices at both the lower court and High 

Court levels. He has also worked on socio-legal matters through working with Pro Bono India 

and the Kerala Shastra Sahitya Parishad. He is a hard worker who is persistent about completing 

his work with a strong will-power as he does not fail to submit his work amidst the adversities.  

 

BHARATH GOWDA B.R, an aspiring lawyer, is a first year LL.B. student in KLE Law 

College, Bangalore and has completed bachelors of commerce in accounts and finance. He also 
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pursued PG Diploma in Cyber and IT law. He has experience as a research intern with several 

esteemed Colleges and Organizations including Centre of Human Security Studies Hyderabad. 

He is also teaching underprivileged students in an NGO called Vteach. He continuously seeks 

to expand his knowledge through seminars, workshops and internships. He is also a social 

worker, who strives for justice for the disadvantaged. His main areas of interests include 

Constitutional Law and Criminal Law. Other than law, he enjoys reading books and playing 

sports. He is a proud intern of ProBono India.  

 

DHRUV K is a first year law student of the three year LL.B. course at KLE Society’s Law 

College Bangalore affiliated to Karnataka State Law University, Hubli. He is an avid mooter 

with a particular affinity for trial advocacies. He has a strong interest in Constitutional Law 

,Criminal Law and Contractual Law. He is very passionate about legal research and legal 

writing and never misses an opportunity to showcase the same. He is also a laudable orator 

which is apparent from his active participation in various debate competitions surrounding the 

topics of Constitutional Law and Contractual Law. He is an aspiring social worker and strives 

to work for the underprivileged and disadvantaged groups in the society. He is currently 

interning under ProBono, India. His active interest in society and public welfare has now led 

to him interning with the Gurugram police in the field of cyber security.  

 

HIMANSHU MENDHE is a second year B.A., LL.B law student at Dr. BACL University of 

Nagpur. He is a member of NSS of BACL. He also has experience at MANCH - National 

Speaking Assembly as a Campus Ambassador. Moreover, he is having interest in legal 

research, case analysis in criminal and civil law. Currently he is working as an intern under 

Adv. Mahesh Mendhe. 

 

V. KAMALA PRIYA is pursuing her final year Master’s degree in the Department of 

International Law and Organisation at The Tamil Nadu, Dr. Ambedkar Law University, 

Chennai. She has presented 3 papers and published 3 papers in the National Seminar, 1 paper 

in the International Conference. Her key areas of interest are International Criminal Law and 

International Human Rights Law. Besides, she has participated as researcher in the 5th Mangilal 

Ji Pagariya Memorial National Moot Court Competition organized by MATS Law School, 

Chhattisgarh, which won the runner up prize. She also participated in the 13th National Level 

Youth Parliament Competition supported by Ministry of Parliament Affairs, Govt. of India, 

New Delhi. To expand her knowledge, she attended numerous workshops, symposium and 

webinars. She is currently focusing on International Legal Dispute Management in the regime 

of International Court of Justice. She is also passionate over research based on human values. 

 

KRITHIKAA SURESH is a fourth year student currently pursuing B.A.,LL.B. (Hons.) from 

School of Excellence in Law, TNDALU. She is a curious learner with a nexus of 

organizational, interpersonal and leadership skills. She has a knack of approaching law from a 

humanitarian perspective, analyzing how the vulnerable are victimized and never fails to lend 

her voice to the weak and downtrodden. She has a critical mind and pays attention to the 

nuances of law which proved instrumental in various research paper presentations in front of 

eminent personalities. Equipped with a flair for writing and a keen interest in socio-global 



issues, she has written several scintillating blogs which leaves a lasting impact on any reader. 

Her intellectual appetite rests mainly with Criminal Law, Human Rights Law, Labour Law, 

Constitutional Law, etc. She is a paragon of intelligence and compassion and she is a beloved 

figure among her peers and professors alike. Her multi-tasking skills are commendable and she 

manages various projects with ease and a cool mind. Her impressive skills serve her as key 

tools in her current internship at ProBono India. Being one of the brightest minds of her age, 

she turned heads from a tender age and she went on to excel in not just academics, but also in 

music and sports with several accolades to her name. She looks forward to honing her abilities 

for the betterment of herself and the society. 

 

S. LAVANYA is pursuing her Master degree in International Law and Organization at School 

of Excellence in Law, The Tamil Nadu Dr. Ambedkar Law University. Her area of interest 

includes the Victim based study and human-welfare based approach in International Law. She 

presented 4 Papers and published an article on the topic ‘Medical Examination of Rape Victims 

in the light of Feminist Jurisprudence’ in ISBN book titled ‘Protection of Women’s Rights: 

Issues and Challenges’. As a team, she participated in a Moot Court Competition organized by 

the Mats Law School, Raipur and became the Runner Up. She also volunteered in 

disseminating the knowledge of law to school students. In search of effectiveness of legal aid, 

she undergone internship in the District Legal Services Authority in Chennai. She participated 

in the Hindustan Young Leaders Conference 2018 experiencing the modus operandi of the 

Model United Nations. She is focusing on International Organizations in understanding 

remedial approach in International Law. She co-authored and published an Article for an 

International Conference on Navigating the idea on Indo-Pacific: Indian and Southeast Asian 

Perspectives – NIPSEA 2019.  

 

MAHALAKSHMI S is a final year student pursuing her LL.M. in International Law from the 

Tamilnadu Dr. Ambedkar Law University, Chennai. She completed her bachelor's degree in 

BBA.,LL.B. from JSS Law College, Mysuru, Karnataka, with a Distinction and as the 4th rank 

holder, proving her academic excellence and competence. Her multifaceted talents and sharp 

aptitude set her apart from her peers. She is a student who truly shines in every one of her 

ventures. She has bagged many awards for her spectacular oratorship. Having excelled well in 

Model United Nations, she went on to chair many more MUN conferences as a part of the 

Executive Board. This attests to her excellence in diplomacy as well. Her educational 

explorations have led to her enthusiastic participation in several National and International 

conferences and seminars. Her exemplary research skill has duly been recognized in the form 

of publications in esteemed journals. She has interned under several distinguished advocates. 

She has also interned under the Department of Legal Affairs, Ministry of Law and Justice and 

the Additional Advocate General of U.P. Her jovial disposition and team spirit played a major 

role in her volunteering organizational activities. Her benevolent attitude and crucial insights 

make her a valuable leader. With a thoughtful mind and a heart which beats for the welfare of 

the underprivileged people, this young lawyer aspires to make a change in the country with her 

wit and intellect.  

 



M. K. MRUDULA is a fourth year student currently pursuing B.A.LL.B. (Hons.) course from 

School of Excellence in Law, TNDALU, Chennai. She is a voracious mooter, as a result of 

which she has been a part of the Moot Court Association of her University. She has also been 

a part of the organizing team of several Moot Court competitions since her first year, which 

showcases her organizational and leadership skills. Her areas of interest lie in International 

Law, IPR and Constitutional Law. Her passion for these subjects pushed her to pursue a course 

on IP law from the WIPO academy and she was also an enthusiastic attendee of the WIPO-

USA Summer School on Intellectual Property. Her research skills have no bounds and this is 

evident from her thirst for knowledge which drove her to attend various webinars and paper 

presentations at national and international conferences. Her inquisitive mind loves prying for 

solutions to the most complicated issues of the lot and this is apparent from her participation 

in various moots and legal quizzes. She is also a passionate and graceful dancer who is trained 

in both classical and western dance. She is currently training for ballet as a part of one of her 

ventures into exploration of Western dance. She is an avid reader and her favourite authors 

range from Enid Blyton to Cassandra Clare, as a result of which she has an expansive 

vocabulary. All of these qualities have contributed to her ability to grasp anything at ease. 

Currently, she is an intern at ProBono India and looks forward to contributing to the betterment 

of society at large.   

B. PARVATHAVARTHINIE is pursuing final year LL.M. course in International Law and 

Organization at The Tamil Nadu Dr. Ambedkar Law University, Chennai.  Her areas of interest 

include Public International Law, International Criminal Law, International Humanitarian 

Law. She has presented 3 papers in the national seminars and 1 paper in the international 

conference. The latter paper on International Environmental Law got published. She has 

participated in a National Moot Court Competition took place at Uttaranchal University, 

Dehradun. She was a participant in the 13th National Level Youth Parliament Competition 

funded by the Ministry of Parliament Affairs, Govt. of India, New Delhi. She did an internship 

at State Human Rights Commission, Chennai, National Human Rights Commission, New 

Delhi, and District Legal Services Authority, Chennai. She has attended various workshops, 

symposium, and webinars. She has also coordinated and moderated the webinar organized by 

the home institution. She volunteered for a legal awareness program formulated for the Student 

Police Cadet in the school. Her current research work is on State Criminality and Responsibility 

for International Crimes centered upon victim and value-based approaches, and multi-

disciplinary studies including Theology, Philosophy, Criminology. 

 

POOJA LAKSHMI is pursuing BBA, LL.B. second year at Bennett University, Greater 

Noida. She is always keen to learn and read new things and loves to attend webinars of eminent 

personalities around the globe and is capable of handling high volume workload and flexible 

to adapt to change. Being passionate over legal research and interest in law from the perspective 

of society and empowerment, she has published multiple noteworthy research papers in 

esteemed journals and other publications at various platforms like the Indian Law Portal, 

Lexpeeps. She is currently working as a Researcher at ProBono India. She also has used her 

free time as a research intern with The LawKit associated with Diwan Advocates, Commercial 

Law, and Consulting Internship Experience UK program through Bright Network, Internship 



Experience UK program. She received first prize in Sri P. Rangarao Memorial’s Legal Quiz. 

She is good at communicating things as well as essay writing from her school days and has a 

skill of finding relevant information. She is an expertise in interpersonal skills as well as 

maximizing the opportunities from new ventures. 

 

SIMI VARGHESE THARAKAN is pursuing BA., LL.B. course. She already holds a foreign 

Bachelors in Business Administration and Masters in Applied Psychology and she is a Certified 

Teacher of English to Speakers of Other Languages and Certified Chartered Accountant too. 

She started pursuing her LL.B. in 2016 after she settled in India. She has immense research 

skills and her expertise in this is proven in her articles and paper presentations that she has done 

during her 5-year Course. She has also written, her daughter as co-author, a whole chapter titled 

“Duties the Building Blocks to Rights”, for a book to be soon published by Springfield 

publishers. Her co-authored paper titled “Equality and Empowerment – A Farce than Reality”, 

has been published in Liberty: New Facets and Changing Dimensions, a book (ISBN: 978-81-

945680-18) published by National University of Advanced Legal Studies (NUALS) – Kochi. 

She has also participated in 6 National Level Moot Court Competitions and also 3 Client 

Counselling Competitions of which she bagged prizes for 2 of the Client Competition. She has 

also presented a paper on Cyber Law with the Police Academy, Kerala. Further, she has also 

proven that education is not limited by age but by thoughts. Learning, according to her is a 

continuing process and one needs to develop oneself on the go. During the COVID period she 

was determined she would do certification courses on law and she has done certificate courses 

on Aviation Law, Professional Legal Drafting, IBC, etc. and she has also attended certain 

summer school programmes conducted by International Law Universities. She always seeks to 

unlearn and learn new things in order to keep herself abreast of the changes in the legal field 

and even the possibilities in expansion of applicability of law to the dynamic societal life. She 

has interned with some of the finest advocates and law firms; like Sr. Advocate Kailasnath 

Pillai (High Court Kerala & Supreme Court), King Stubb & Kasiva – Hyderabad, Adv. Wajahat 

Ansari (Supreme Court) during the course. 

 

SNIGDHA AGARWAL is a second year, B.Com., LL.B. student at IMS Law College, Noida. 

She has an inherent interest in Criminal Law, Corporate Law, International Law, etc. which 

encourages her to take part in the Intra Mock Trial, Moot Courts and other Mediation 

competitions to apply her analytical thinking. Not only this, she aims to enhance her legal 

research and writing skills with each assignment. She is an active member of the moot court 

society, debate society and RTI Club of her college and participates in all kinds of seminars 

and workshops affiliated with it to gain knowledge. Other than this, she is also a freelance 

content writer and copywriter which involves her in writing on various niches. 

 

SRIPRIYA T is a first-year student of LL.M. at Department of International Law and 

Organization from School of Excellence in Law, Chennai. She has completed her B.A, LL.B. 

(Hons) from the same institution. During her academics, she has done various paper 

presentations in esteemed universities. She had been an intern at Wallcliffs Law Firm, where 

she committed herself to intrinsic legal research and enhanced her drafting skills. Her area of 

interests are International Law and Intellectual Property Rights, which encouraged her to take 



part in the IMUN Conference. Apart from law, she is an active University sports player and a 

book reader. An energetic, determined and optimistic person to pursue her career as a Diplomat.  

 

SUSAMSKRITHA. S, is a fourth year law student at The Tamil Nadu Dr Ambedkar Law 

University, School of Excellence in Law. She has won many National Moot Court 

Competitions. She has been a part of organizing many National and International Webinars. 

Her areas of interest are Constitutional law, Intellectual Property Law, Alternate Dispute 

Resolution (ADR) and International Law. She has also been an ambassador of AIR (All India 

Reporter) in her campus. She is an active member of the Moot Court Association and the MUN 

Committee as well. She is also good in Research and artistic works. 

 

U. SWAATHI SHREE is currently pursuing BA., LL.B. (Hons) 4th year, at The Tamil Nadu 

Dr. Ambedkar Law University, School of Excellence in Law, Chennai. Previously she has done 

a Case Compilation in the team ProBono India regarding “Socio Legal Issues filed during 

Corona Crisis”. She has participated in the National Moot Court Competition. She has 

completed number of internships and participated in many quiz competitions and won prizes. 

She is a Graphic Designer of the Amikus Qriae and also a part of the Amikus Qriae as a 

Certificate Team Manager. She has been an internal manager and the Campus Ambassador in 

the Legitimate solutions. She is also an advertisement board member and the Campus 

Ambassador of the All India Legal Forum (AILF). Now she is the Member of Development 

Committee in the National Youth Council of India. She has attended various webinars and 

seminars organized by the University. Apart from law, she likes to do paintings, doodles and 

love to explore the world 

 

TANYA SHROFF is in her 1st year of LL.B. in KLE Law College, Bangalore. She aims to 

grasp knowledge and apply to aid those who are in need for it. Her dreams are not merely 

limited to satisfy her own desires but she lends her voice to everyone who needs it, on as many 

platforms as possible. One such venture is journalism. She is a hard worker who analyses all 

materials available to her with her sharp mind to arrive at the most favourable decision. She is 

passionate about Criminal Law and Law of Contracts. Equipped with her brilliant words and 

writing skills, she aims to aid the society into evolving into a better version of itself.  

 

THILAGAVATHI is currently pursuing BA.,LL.B. (Hons) fourth year from School of 

Excellence in Law, Chennai. She is an articulate person who is cheerful and chirpy. She is an 

avid mooter, orator & debater. She possesses prolific public speaking skills and has won several 

competitions of high regard. She is also a multitasker who perfectly balances her academics 

and extracurricular activities. Her persistence, determination and cordialness makes her an 

admirable leader. With a skill for working under pressure and her kind nature, she has always 

been a friendly shoulder to her peers. She is a true-blue team player you can always count on 

her. Apart from law, her other interests are in quotes & poem writing.  

 

VISHNU BANDARUPALLI is a second year student at NALSAR University of Law, 

Hyderabad. He has previously interned with Success Boat as a content writer where he was 

responsible for creating quality Legal Reasoning and General Knowledge questions for CLAT 



aspirants. He has been volunteering with IDIA which is an organization that works towards 

making legal education more accessible to the underprivileged and those from lower socio-

economic backgrounds. His intellectual aptitude serves him as a sharp sword in his battle of 

spreading knowledge to the communities in society who actually are in need of it. He truly 

believes in equality and never fails in working hard to bridge the invisible gap that persists 

between the under-privileged and the wealthy. As part of his work with IDIA, he took several 

classes and conducted mentorship sessions for underprivileged students who are preparing for 

the CLAT exam. He is also very passionate about extra-curriculars such as Moot Court and 

ADR and believes that Legal Research and Writing are some of the most important skills of a 

lawyer in any field. Vishnu is very interested in the field of litigation and looks forward to 

building a career in it. 

 

YASH PATIL is a 2nd Year Law student pursuing LL.B. from Bharati Vidyapeeth New Law 

College, Pune. He is really passionate about areas which include IP Laws, Securities Law, 

Criminal Law, Contract Law, Corporate Law & ADR. He is currently a Legal Associate with 

more than a year of extensive experience in the field of litigation at Adv. Sujay Joshi & 

Associates, Law Firm based in Pune. He is a hard-worker who gets things done in a jiffy at the 

same time, his work does not compromise the quality that is required. He has handled heavy 

caseloads and assisted with all aspects of the litigation cycle including trial preparation. Aside 

from that, he is a content writer and copywriter, which requires him to write in a variety of 

niches. His stellar communication skills and work ethic make him a people's favourite. 
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